
Federal Communications Commission FCC 07-132 

hroadband policies ultimatel) benefit consuniers and whether any regulatory interbention i s  necessary."' 
The Rr~iutlh~irid Pr[ii~tiw.s proceeding is premised on ai1 earlier Commission policy statement setting out 
the lollowing principles to encourage broadband deployment, and to preserve and promote the open and 
intei-connected nature (it' the public Internet to all consuniers: I I) consumers are entitled to access the 
la \ r lul  Internet contcnt of their choice; ( 2 )  consumerr are entitled to run applications and use services of 
their choice. wbject to the needs of law enforcement; (3)  consuniers are entitled to connect their choice of 
lugal dc\ice\ that do not harm the network: and ( 3 )  consumers are entitled to competition among network 
pim\ iders, application arid x r v i c e  providers. and content pro\'iders.J" The Skype Petition asks the 
('ommissim 10: la) dcclare that wireless services are subject to Carre fom principles that consumers have 
the right 10 attach an) non-harmful device oftheir choosing to the network and run Internet applications 
o !  their choosing:"ii and (b) enlorce thoce principles by initiating a rule making proceeding to determine 
\h hzther wirclesh scrxice prcividers arc acting consistently with the Carrefone principles.4r4 

Discussion. Althoush we ~.enerally prefer to rely on marketplace forces as the most 
elf icient mechanism for fostering competition, we conclude that the 700 MHz spectrum provides an 
iinportant opportunity to apply requirements for open platforms for devices and applications for the 
henefit o f  consuniers. u'ithout unduly hurdening existing services and markets. For the reasons described 
lhelow, wc determine that for  one cotnniercial spectrum block in the 700 MHz Band -the Upper 700 MHz 
Band C Block -we wi l l  require licensees to allow customers, device manufacturers, third-party 
application developers, and others to use or develop the devices and applications of their choice, subject 
t<> certain conditions. as described further below. We conclude, however, that it would not serve the 
public interest to mandate, at this time, requirements for open platforms for devices and applications for 
all unauctioned commercial 700 MHz spectrum, or to impose broader requirements, such as wholesale or 
intercontiection requirements, for the C Block. 

are among the Commission's most critical policy objectives. Broadband technology i s  a key driver o f  
economic growth. The ability to share increasing amounts of information at greater speeds increases 
productivity. facilitates interstate commerce, and drives innovation. Perhaps most important. broadband 
i h  changing how we communicate with each other, how and where we work, how we educate our 
children, and how we entertain ourselves. 

195. 

196. Rapid deployment and ubiquitous availability of broadband services across the country 

197. Wireless service i s  becoming an increasingly important platform for broadband access. 
Over the past few years, U.S. service providers have been moving beyond second-generation (2G) 
wireless network technologies to deploy next-generation, or third-generation (3G), network technologies. 
These technologies enable them to offer data services at higher data transfer speeds, and to offer mobile 
hroadband services that provide for a variety o f  new capabilities and services, including broadband 
Internet access. As part of this evolution, "cell phones" are evolving into multi-media devices capable of 
surfing the web, sending e-mails, playing songs, taking pictures, playing games, and streaming video. As 
these de\ ices become more sophisticated, consumers have more opportunities to access broadhand 
services both at home and on the go. 

Hroudhiiivl Prr irr iws .  22 t:CC Rcd at 78Y4 

Appropriate Framework for Broadhand Access tn the Internet over Wireline Facilities, CC Docket No. 02-33, 

4' I 

-1'2 

t'o1ic.y Sii~rrnirrir. ?O FCC Kcd 14986, 149x8 (2005) (Briiudhuiirl folic?. Statement). 

(1968). Skype states that i t  offers cmsumers a way to reduce the costs of their conversations through VoIP and in 

optimized for wireless networks. Skype Skype Pefirion Reply Comments at 15-16. 

S k y x  Petirion at 9- 12: .see Use i t t h e  Curteifiirie Device in Message Toll Telephor~e Service. 13 FCC 2d 420 

doing, \timulate\ demand for wireless networks. It also claims that i t  has mobile versions of i ts  software that are 

I' 1 

Sky[ie Peririon at 28-32 .a14 
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198. .Although wirelcs broadhand services havc great promise, we have become increasingly 
concemrd that certain practices in the wircles\ industry may constrain consumer access to wireless 
hroadhand  network^ and limit the service5 and functionalities provided to consumers by these networks. 
111 o u r  Wireless &'~J~riibunr/ C l u . ~ . ~ ; f i ~ r i ~ ~ f ~  Ordc r ,  we recognized that wireless Phased multimedia 
content end sen ices arc typically sold through a wrvice provider-hranded, service provider-controlled 
portal.'" u'r. also noted that "in wnie case\. providers use filters to l imit the web sites that a customer 
can access. and, in other cases. subscribers can enter any URL using a handset but the site may not he 
\ iewable due to soi.tware, processing or other constraints of the device.""5h In contrast. wireless 
hroadhand Internet access services for laptop computers typically allow consumers to access the same 
applicatiotis that would be available had they chosen a cable or wireline broadband Internet access 
iunnectioii. 

199. M'e are also concerned that wireless service providers appear to have required that 
equipment rnanutactiirers disahle certain capabilities i n  mobile devices, such as Wi-Fi capabilities. 
Technologically, mobile devices capable of accessing 3G wireless networks can also incorporate 
broadband Wi-Fi capabilities."' The inclusion of Wi-Fi capabilities in 3G wireless devices could 
improve the consumer experience by prn id ing  faster broadband data rates in the vicinity of Wi-Fi 
"hotspots" and reducing network congestion. Despite these technological possibilities and potential 
consunier advantages, wireless handscts with Wi-Fi capabilities have been largely unavailable in the 
Llnited States for reasons that appear unrelated to reasonable network management or technological 
nccessitq 

of choice. innovation and affordahility to American consumers, and regulates only when market driven 
forces alone may not achieve broader social goals. The Commission has found that the Commercial 
Mobile Radio Services (CMRS) market i s  effectively competitive, and that competitive pressures 
continue to result in the introduction of innovative pricing plans and service offerings.'" We have not 
found. however, that competition in the CMRS marketplace i s  ensuring that consumers drive handset and 
application choices, especially i n  the emerging wireless broadband market. For example, while i t  i s  easy 
for consumers to differentiate among providers by price, most consumers are unaware when carriers 
block or degrade applications and of the implications o f  such actions, thus making i t  difficult for 
providers to differentiate themselves on this score."i9 As a result, while many commenters assert that 
market forces require that wireless providers support handsets and applications that consumers 
there i s  evidence that wireless service providers nevertheless block or degrade consumer-chosen hardware 

200. The Commission generally relies on the competitive marketplace to deliver the benefits 

,<? 
See Appropriate Regulatory Treatmcnt for Broadband Access to the Internet Over Wireless Networks, W? 

/<I. 

Tim Wu, Wirelen Ner Neurr-ulit?: Celiulrrr Carreiforie arid Corisicnirr Choice i n  Mobile Bruudband, New 

Docket No. 07-53, Dedoruron  Ruling, 32 FCC Rcd 5901. 5908 'fl 16 (2007). 
-I*, 

15 

America Foundation. Feh. 2007. 31 9- I2 <hrtp:llssr1i.conilabstract=Y62O~7>. 
4% 

/?ki~(?nr/i Report. II FCC Rcd 10947. 10950 Y['j 2-3 (2006) (€ / ewi r / i  Annua/ CMRS Compeririufi Report). 
Implemenlation of Section h002(h) of the Omnihus Budget Reconciliation Act of 1993, WT Docket No. 06-1 7. 

a<,, 
Tiin Wu, Wire1e.c.c Ner Neurralir): Ce/lu/ur Carrefone and Consunier Choice in Mobile Broadband, New 

America Foundation. Feh. 2007, at 38 http:l/ssrn.comlahstract=962027 ("[Tlaking the time to do comparisons on the 
hasis of whether the carrier cripples technological feature sets is something only a select group of consumers have 
the t ime  or expertise to do."). 

See, e.<?., Veriron Wireless Ju ly  25 E.t Purr?. Attachment at 7-15, Jhii 
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ititd applications v. ithout an appi-opriate juhtificatioti."" 

M'c dii iwt decide in this proceeding whether competition in the CMRS market generally 
I \  sulficicnt to ensure that consunicrs have tht. ability to usc wireless devices and applications of their 
choice in thc emerging wireless hroadhand market, especially since these questions are being considered 
more broadly i n  other procezdings.'" Given thc nature of this spectrum and the lack of additional similar 
qectrum capacity that can bc made availahle ti1 the near future, however, what we decide here is 
tinportant to the evolution of the next generation of wireless technology, industry structure and 
itistitutiorial arrangcmcnts. This auction provides a vvindiiw of opportunity to have a significant effect on 
the n e ~ t  phase of tnobile wireless technologic;tl innovation, and on the evolution of market and 
iiistitutionitl arrnngements-such as arrangements regarding open platforms lor devices and applications 
to the henefit of consumers -that will go along with that innovation. As a result, in light of the evidence 
httggesting that wireless service providers are blocking or degrading consumer-chosen hardware and 
application\ without tin appropriate justification. we believe that it  is appropriate to take a measured step 
to encourage additional innovation and consumer choice at this critical stage in the evolution of wireless 
hroadhand scrviccs, by removing some of the barriers that developers and handsetldevice manufacturers 
lace i n  bringing new products to market. By fostering greater balance between device manufacturers and 
M irele\h service providers i n  this respect. we intend to spur the development of innovative products and 
\zr\ices. 

To promote inno\ation in this spectrum band from the outset, we find it is reasonable to 

201. 

202. 
impose certain conditions on the C Block i n  the Upper 700 MHz Band to provide open platforms for 
dcvices and applications. While the Commission strives to apply a consisrent regulatory framework to 
like services, that does not obligatc us to treat all spectrum-based services identically."' The Commission 
has applied different spectrum regulatory models as warranted by different market conditions, ranging 
from licenses that largely grant exclusive rights to use the spectrum to unlicensed approaches in which 
access to the spectrum is open and subject to minimal rules.'" Particularly in developing markets, 
regulatory policies have played an important role in encouraging new competitive services to emerge. 
Many technologies, such as Wi-Fi services, have developed as a result of regulatory policies established 
by the Commission in particular spectrum bands. Rather than adopt a single regulatory model to assign 
spectrum rights in all hands, the Commission has pursued a balanced spectrum policy that recognizes that, 
in certain instances, it  may he necessary to vary the regulation of spectrum use to achieve certain critical 

at,, S r e  cq+. PlSC 700 M H c  Furflier Noiice Conitnents at 7: MoveOn.org Reply Comments at I 
462 We iiote. for example. that the competitive characteristics of the wireless voice market may not be the same as 
thiisc of Ihc wireless hriiadhand marhct. 
l t ,  8 We disagrce with Verimn Wireless's contention that an opcn access requirement would be inconsistent with the 
Commission's prcccdciil of  dcrcgulatinp hroddhaiid services and treating broadband platforms similarly. Verizon 
Wireless J u l y  23 Ex Purfe at 7-8. As we note below. the Cornmission bas not yet made a finding regarding whether 
to apply open acce\s requirements to wireles.. broadband service5 generally. and i n  this Order, defers that 
dclcrminaiion 10 the appropriare pending proceedings. 

See, r . ~ . ,  Unliccnsed Operatiim in the TV Broadcast Bands, , ET Docket No. 04-1 86, First Report and Order and 46' 

Fiirfhei. Nofii.e of Proposed Ride Making. 21 FCC Rcd 12266 (2006) (Udicetised Operation in the 7'V Broadcasf 
Batid Firs/ Rrpot-f mid Order): Wireless Operations in  the 3650-3700 MHz Band, ET Docket No. 04-151. 
Meniorundiinr Opiiiiun urid Order, 22 FCC Rcd 10421, 10425.30 (2007) (3650 MHz  Reconsiderariuti Order); 
Revision of Part I S  of the Commission's Rules Regarding Ultra-Wideband Transmission Systems, ET Docket No. 
9% I S ? .  Firrr Repon a d  O d e ! . ,  I7 FCC Rcd 7435, 7441-46 (2002). 
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pi hl ic i t i  t erest objec t i 

203. 
I-cmainin: sprctnitn blocks to be auctioned to provide open platforms for devices and applications. We 
are mindful that wme of the restrictive practices set forth in the record appear to be used by wireless 
w v i c r  provider\ for purposes other than siniply protecting the network from harm. We also recognize 
wpponers' argument that the 700 MHz Band offers an opportunity to encourage innovation in network 
de\ ices and applications in spcctruni with valuable propagation characteristics, without adversely 
:it'fecting 700 M H r  Band licensee\' network operations or \)iability.'66 The 700 MHz Band provides a 
rnre opportunity to implenictit pro-consumer concepts without disrupting an existing service, given that 
there * i l l  n o t  be any incunihents i n  the hand after the DTV transition and that bidders for the spectrum 
uill habe notice of these oblizations at the outset. In these circumstances. we conclude that prohibiting a 
provider'\ ability to unreasonably limit applications and devices on its network in a portion of the 700 
MH;I Rand i x  hoth appropri;ite ;tnd fensihle. 

"" 

We are taking i1 hirnilarly balanced approach here by requiring the licenses for one of the 

204. Wc helievc that the C Block is the most reasonable block for applying a new regulatory 
model that attempts to give consumers additional choices. The C Block is a large 22-megahertz block 
(comprised of paired I I-megahenz blocks). As discussed above, we believe that a block of this size and 
scope will provide an environnient conducive to the development and deployment of 4G services 
drsigned to compete with wireline broadband alternatives. Imposing such a requirement on a band with 
these characteristics should provide an opportunity for innovators and entrepreneurs to develop equipment 
arid applications that require substantial bandwidth to realize their full potential. It should also provide 
sufficient potential market penetration to attract investment and achieve economies of scale in the 
equipment marketplace. Without access to a block capable of supporting high data rates and the potential 
for substantial market penetration, the requirements we impose here would be less likely to result in rapid 
innovation at the edge of the network. Thus, more than any other spectrum block in the 700 MHz Band, 
i t  is the C Block that would benefit from our intervention to help ensure that access to anticipated 4G 
services is not unduly inhibited or foreclosed. 

devices and applications, we decline at this time to impose these same principles or other openness 
obligations broadly in the 700 MHz Band, as recommended in  PISC's open access and Google's broader 
proposals.'" Given the state of the record, we believe that a more measured approach is appropriate. 
While the open platform requirement for devices and applications in the C Block holds the potential to 
foster innovation, we cannot rule out the possibility that such a requirement may have unanticipated 
drawbacks as well. Therefore, we think that it is appropriate to impose the open platform requirement 
only on a limited hasis. While the record in this proceeding regarding the potential merits or  drawbacks 
of the open platform requirement for devices and applications is not so clear as to warrant adopting such 
conditions for the entire 700 MHz Band, the approach that we take today will allow both the Commission 

205. While we adopt a requirement for the C Block licensees to provide open platforms for 

,3650 MH:. Keco,isidrrflrioii Or-d~r. 22 FCC Rcd I042 I (2007): Unlicensed Operatiart in the 7'VBroadcast Bands I h '  

F-irsf Repr- f  uiid Order-. 2 I FCC Rcd I2266 (2(H)6); Spectrum Policy Task Force Report, ET Docket No. 02- 135 
(2002). Also x c  the special rcquiremenls adopted herein fur the Upper 700 MHz D Block, related to its operation 
under ii Puhlic/Private Partnership. 

E.&, PISC notes that the licensing of the new 700 MHz spectrum presents a unique opportunity to affirmatively 
f, : ' .iiilitate the creation of neu broadhand competitws. PlSC also claims that favorable propagation characteristics of 
thc 700 MHz spectrum--compdred with the higher frequencies allocated to the PCS. AWS and unlicensed wireless 
services--could make this spectrum "many consumers' primary source of high speed Internet access and low-cost 
voice service." PISC 700 MH: Furrher Notice Comments at 14- IS, and App. A at 15. 

' 66  

Srr PlSC 700 MH: Further Nonce Comments at 12-29 (urging adoption of wholesale service, net neutrality and 467 

Carterfo~~r  requirements); Google July 9 E-rparrr at 4-9 (advocating "open platform" requirements). 
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;ind industry to observe the real-wcirld cl lects of such a requirement. Moreover, we note that to the extent 
the r e w l t 5  o lour  f Block requirements probe attractive to consumers, we would anticipate that provider5 
in  other 700 MHz Rand hlochh and other hands wil l  have competitive incentives to offer similar choices. 
Wc disagree with PISC's suggestions that the wireless market i s  not competitive.4b8 We also reject 
Google's argument that mandatory u holesnle and other braid regulatory models are necessary at this time 
t o  prin ide incentives for neu entrq and innobation. We have not established wireless regulatory policies 
hxsed solel>, on "leveling the playing field" against incumbent operators. as suggested by Google, and wc 
dr,cliiie to do FO here.""' In  addition, the record i s  not sufficient to adopt broader obligations here or even 
t o  decide the specific5 ol such mandates. 

C Bloch licensees to allow custonicrs, device manufacturer>. third-party application developers, and 
others to use or develop the devices and applications of their choosing in C Block networks, so long as 
they inert a l l  iippliciihlti regulatory requirements and comply with reasonable conditions related to 
m;~n;igcmriit of the wireless netuork (i,c, do not cause harm to the network). Specifically, a C Block 
licensee may not hloch. degrade. or interfere with the ability of end users to download and utilize 
applications of their choosing on the licmsee's C Block network. subject to reasonable network 
m;inagement. WC anticipate that wireless service providers wil l  address this requirement by developing 
rexonable standards. including through participation in standards setting organizations, as discussed 
below. Finally, for the reasons noted above, u'e wi l l  not impose additional requirements on the C Block, 
including wjholesalc and interconnection requirements. 

207. 
Appliwriorzs. As a general matter, the Commission has the authority to establish license conditions and 
operational obligation uch as the requirements we adopt here, if the condition or obligation w i l l  further 
the goals (11 the Communications Act without contradicting any basic parameters of the agency's 
authority."" As use have demonstrated above, the record is sufficient to conclude that current practices in 
the industry may be impeding the development and deployment o f  devices and applications that 
consumers want to use. Thus, a requirement to allow consumer use o f  any such devices and applications 
(limited by reasonable requirements to protect the network and to enable the wireless service provider to 
comply with i t s  regulatory obligations) in a hand like the C Block holds the potential to foster the 
development of innovative devices and applications, and as a result, promises to benefit consumers. This 
type of initiative - in terms of purpose, scope, and method o f  implementation -falls squarely within a 
numher o f  the Commission's statutory sources of authority."' 

206. Accordingly. consisterit with the broadband principles set out above. we wi l l  require only 

Coinrnission 's Aurhority to Impose Reqnirrmerits f o r  Open Platforms for Devices and 

Eitwiirh Anriiriii CMRS Conrpetirion Reporr. 21 FCC Rcd at 10950-51 '$¶ 1-5, 11029-31 '$'$ 213-216. 

Google July 9 L.v Parte at 4 (supporting the necd fur open access to level the playing field because of large 
iiicuiiihents' "significant huilt-in ad\antages [ofl economic and opcrational harriers to entry"); Verizon Wireless 
July 21 Ex Purtr at 2 (opposing Ciiogle's "level playing field' argument). The Commission has historically 
required that. IO the extent practical. technical and operational rules should be comparable for CMRS services. 
H o w v c r .  wc have also recognized that with di1~ferent policy goals - or under different circumstances - we may 
a m c  to  dilferent conclusions regarding the extent olcompetition. See /mpleinenra~ion of Secrions 3(n)  and 332 of 
tiit, [i,iiiniuiii~.nrioii.s Acr. K r ~ ! r l n r i i i : ~  Trenmieiir uf Mohilc Sen>ice.r. 9 FCC Rcd 7988, 'fi 14 (1994). 

.%e,, '.g.. 47 U.S.C. 5 307 (stating that i f  "the puhlic convenience, interest, or necessity requires [. the 
Ciimnii>sion] shall . . , (r) . , . prescribe such restrictions and conditions, not inconsistent with law, as may he 
nccessarq to carry out the provisions d th i s  Act"): Srhurz Conrniirnicurior~s, Inc. v .  FCC, 982 F.2d 1043, 1048 (7th 
Cir. 1992) (Communication5 Act invests Commission with "enormous discretion" in promulgating licensee 
iihligations that thc agency deternrintx wil l s c r ~ e  the public interest). 

[ t o  he issued hy compclitive bidding] . . . , and in designing the methodologies for use under this subsection, the 
ic(intinued ... 1 

i n \  

,<..a 

1 1  

Set,. e .&.  47 U.S.C. 9 309(i)(3) (requiring that, "in specifying eligibility and other characteristics o f .  . . licenses 
A i  
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208. Vcriron Wireless raise5 a hoht of legal arguments with respect to the Commission’s 
\tatutor) authority to iniplemen1 such open :iccess requirements. I t  argues, among other things, that open 
;iccc\s rcquircnicnts tor wireless services place unnecessarq burdens on the wireless industry and  impair 
I I I C  value of the affected spectrum, and that therefore such regulation is contrary to the public interest as  
\%ell as iiiconsistcnt u i t h  various goals specified in the communications Act, including Section 309(i).”’ 
I t  ch;tllenges our authority to impose open access requirements on the ground that such requirements 
uotild be inconsistent with Larious Title Ill-based obligations, such as E91 I requirements.”? It also 
argues that imposing open iiccess requirements is inconsistent with the Cornmission’s prior 
dcterniinati(ins regarding the regulation 01 broadband services.”‘ violates various sections of the 
C oinmunications Act. and affects the First Amendment rights of existing providers. Finally, Verizon 
Wit-eless asserts that we are setting aside this spectrum as a “pioneer’s preference block,” or providing a 
\pecial bidding credit to new entrants in the upcoming auction for this s p e c t n ~ m . ” ~  

arc  directed at a broader set of openness requirements than those that we adopt here; and (2) Verizon 
Wireless’s other arguments are either based on erroneous interpretations of relevant statutory provisions 
o I  erroneous factual assumptions. 

rcquirernents than what is contemplated here. Thus, Verizon Wireless argues that the Commission is 
alleinpting t o  impose the same regulatory access model on wireless service providers that Congress, in the 
Section 25 I interconnection provisions of the Communications Act, applied to the L E C s .  According to 
Verizon Wireless, this approach contradicts the Commission’s “Congressional mandate t o  apply a light 
regulatory touch to the wireless industry” and would “unwind the careful regulatory balance struck by 
Congress by applying ILEC obiiFdtions piecemeal on non-ILECs.””’ The  Commission, however, is not 
tContinucd from previous page) 
Commission shall include safeguards to protect the public inlercst in the use of the spectrum and shall seek Io 
promote the purposes specified in section I of this Act and [in six] . . . objectives [enumerated in subsection 
(.j)(3)(A)-(F)]”); 47 U.S.C. $ 1090)(3)(A) & (D) (listing as subsection Q ) ( 3 )  objectives “(A) the development and 
rapid deployment of new tcchnologies, products, and services for the benefit of the puhli 
orjudicial delays; . . . [and] (D) efficient and intensive use of the electromagnetic spectru 
[Section I of the Communications Act] (staling that one of the purposes for the creation of the FCC is to foster “a 
rapid, efficient. . . radio communication service with adequate facilities at reasonable charges”); 47 U.S.C. 9 303 
(authoriring the Commission. “as public interest, convenience, or necessity requires,” 10 “(b) [plrescribe the nature 
~ I t h c  service to be rendered by each class of licensed stations and each station within any class 
uscs lor radio, pro\idc for experimental uses of frequencies, and generally encourage the larger and more effective 
u x  olradio in the public interest”): 37 U.S.C. 5 IS7 nt (directing the FCC to encourage the deployment of advanced 
telecwnniunications capahility through regulatory measures that promote competition or remove harriers to 
inliastructure investment). In addition, the Communications Act provides the Commission with broad powers to 
take action necessary to cxccutc its functions and to carry out the provisions of the Act. 47 U.S.C. 5 s  154(i) (staling 
that the Commission “may perform any and all acts, make such rules and regulations, and issue such orders, not 
inconsistent with this Act, as may be necessary i n  the execution of its functions“) and 303(r) (listing, as one of the 
Curninission’s general powers. the authority to “[mlake such rules and regulations and prescribe such restrictions 
and ciinditions, not inconsistent with law, as may he necessary to carry out the provisions of this Act”). 

471 

209. Verizon Wireless’s arguments fail for two primary reasons: ( I )  many of its arguments 

2 IO.  To begin with. many o f  Venron  Wireless’s objections focus on broader openness 

without administrative 

Veri/iin Wireless J u l y  24 EA Pane at 7-8 

See Verizon Wireless Ju ly  24 Ex Pnrre at 19-20, 

Veriron Wireless July 24 E.T farre at 7-8 

4-: 

,- 
~ 

27,  

In Id. at 12-15 

Veriron Wireless July 24 Ex Purrr at 20-21 

Veriron Wirelcss July 24 Ex Pur-re at 16 

i 7 i ,  

,477 
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proiiiulgatins neu intcrconneclion (or quasi-interconnection) requircments for wireless provider!, here. 
Rather. the requirements that we adopt today are limited to devices and applications. Section 25 
\impl) does not addresh rehtrictions h) I L K S  and CLECs on the use of non-provider supplicd devices or 
application\. Verizon Wirelc\s'\ concern that the Commission is extending Section 25 1 requirements t o  
\I ircless sei-\ ice pro\ iders is. thcrdore. without merit. 

2 I I. Similarly, to the extent that Verizon Wireless's arguments rely on the alleged negative 
cCfcct\ ol'iand/or lack of need f o r )  thc broader requirenicnts proposed by PISC and Google, these 
xguments are moot in  light of the limited focus of the requirements that we actually adopt. Accordingly, 
v.c nerd not address whether such hroad requirements would, i n  fact, work against the goals of Section 
706 o l  the 1996 Telecommunications Act,"" or Sections 4(iJ, 303(r), or 309(j)(3J of the Communications 
Acl.4X'I 

212. VeriLon Wireless further ilsseits that the very statutory provisions we have cited as the 
\ O U I L C ~  oi'uur authorit) io promulgate these limited openness requirements in fact bar us trom doing 
x>. A \  wc have explained in derail above, however, we disagree with Verizon Wireless's assessment of 
the need lor and likely eflects of limited openness requirements. We agree with Verizon Wireless that one 
0 1  the main statutorily hased principles of our regulatory approach is to limit our regulatory intervention 
;I\ much as possihle and to relv, i n  the first instance, on marketplace forces to direct the development of 
the communications industry."' However, Verizon Wireless's citation of generalized statements to this 
effect and its references to our application of this principle to particular aspects of the wireless industry 
n o t  at issue in this proceeding do not alter our conclusion here. Limited openness requirements are an 
appropriate response to certain practices in the emerging wireless broadband market and are consistent 
u i t h  the Commission's general approach toward regulation. 

Veriron Wireless also suggests that adoption of limited openness requirements would 
exceed the Commission's statutory authority because such requirements would frustrate the objectives set 
forth in  Section 309(j)(3)(C) and (D). More specifically, Verizon Wireless contends that these 
requirements will reduce the value of the spectrum, and will undermine the statutory goals of recovering 
for the public a portion of  the value of the spectrum and of promoting efficient and intensive use of the 
spectrum. 

However, we do not agree with Verizon Wireless that the requirements we adopt here 
will necessarily frustrate any of the objectives set forth in Section 309(j)(3). It is not clear that these 
requirements will significantly deter bidders and thus hinder in any meaningful way the Commission's 

-In, 

21 3. 

214. 

Id. 

1 7  U.S.C. $ 151 nt (directing the Commission to encourage the deployment of advanced telecommunications 
capability through rcgulatory nicasures that promote competition or remoYe barriers to infrastructure investment). 

47 1I.S.C. $ 5  154(i), 303(r). N Y ( i ) ( ? i .  

For example. Veriron Wireless points to these alleged negative effects in arguing that open access requirements 
M o r h  ; p i n s t  the Scction 309(.i)(?)iDJ ohjcctivc uf promoting efficient and intensive use of the spectrum and are 
iiiisupported hy the Commission's Scction 4(ij  and 303(r) powers to impose regulations that are necessary to carry 
(iut  the prorisions nfihr Ciimmunications Act and to execute the agency's functions. Verizon Wireless Ju ly  24 Ex 
Ptirfr 31 17-20, 

27s 

l l i i  

I X 1 .  

4 3 ,  

For example. our l Y Y 2  order permitting the bundling of hand%% with wireless service contracts was hased on the 1s: 

status ofthe \ireless marketplace at that time. not on any limit to our regulatory authority. Interestingly, that order 
noled that "current nondiscrimination requirements preclude a cellular carrier from refusing to provide service to a 
customer on the basis 01 what CPE the customer owns." which is one of the very objectives we seek to obtain herc. 
SPP Bundling olCcllular Customer Premises Equipment and Ccllular Service, CC Docket No. 91-34, Report and 
Ordrr. 7 FCC Rcd 4028.4032 (1992). 
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h i l i t )  10 recover for the public "a portion of the public spectrum resource.'' Additionally, we  d o  not 
considcr the pos\iblr reduction in the monetary value of the spectrum contradictory to the letter or spirit 
of the ohjcctive of siihsection (j)ci)CCj. since that objective only seeks recovery of "a portion of the value 
of the public spectiuin resource." Indeed, the focus of the statutory language oil recovery of "a portion" 
rather than the full \;ilue ofthe spectniin supports the conclusion that the Commission serves the 
ob.icctive of Section 30Y(j)!3j(C) if i t  recovers less than maximum market value if necessary to obtain the 
hcnetlts of other statutory objectives.'" As for the Section 309(j)(3)(D) objective of promoting the  
cllicient and intensive use 01 the clectroni;ignetic spectrum, we  believe that our  use of these requirements 
here may result in a inet gam o f  efficicnc), giben the potential that it holds for encouraging the 
development of neu  and innovative devices and applications in connection with such spectrum use.4*' 

correct. Section 309!j)(3) requires the Commission to balance several statutory objectives.'*' Therefore, 
Section .?09$!!3,! does 1101 preclude regulation that may serve one  of these objectives more than 
i~no the r . "~  Looking to the specific goals set forth in Section 309(j)(3), we  believe the requirements fo r  
open platforms f o r  devices and applications adopted here funher  the objectives of Section 309(jj(3j(A) - 
developing and  rapidly deploying new technologies, products, and services for the benefit of the  public. 
W e  believe the benefits stemming from these requirements outweigh whatever possible negative effect 
the\. might have with respect to the other objectives set forth in the statutory provision. Thus, even if the 
limited requirements we impose today h a w  some potential for reducing the monetary value and 
decreasing cfficient use of spectrum in  some respects, we  believe that they a re  in the public interest and  
consistent with Section 309(j)(,3).'8' 

21 5 .  Hut m e n  if Veriroii Wireless's claims about spectrum value and  network efficiency were 

Cj: 47 U.S.C. 9 3OY(ii(7)(Ai ("In making a decision pursuant to Section 303(c) of this title to assign a band of  1*, 

lrequencies to a use for which licenses or permits will he issued pursuant to this subsection, and in prescribing 
regulatiuns pursuant to paragraph (4)(Cj of this subsection, the Commission may not hase a finding of public 
interest, convenience, and necessity on the expectation of Federal revenues from the use of a system of competitive 
hidding under this subsection."); id. S 309(j)(7)(B) ("In prescribing regulations pursuant to paragraph (4)(A) of this 
subsection. the Commission may no! base a finding of puhlic interest, convenience, and necessity solely or 
predonlindntly on the cxpeclation of Federal revenues from the use of a system of competitive hidding under this 
uhscction."). 

We also reject Verizon Wireless's assertion that the requirements we adopt here are designed to unjustly enrich 
Google in violation of Section 309(j)(7)(C). See Verizon Wireless July 24 Ex Parfe at 17. As indicated above, we 
dn  not implement ti~day all of the requirements proposed by Google, and our rules are designed to enhance 
innobation and consumrr choice, not to hencfit any particular company. 

Cunpetitive Bidding Rules and Procedures, WT Docket No. 05-21 I, Order on Recorisideration oftlie Second 
Kc,piirf m d  Older. 2 I FCC Rcd 6703. 6708. ¶ 12. 

3OY(i)(31. as well as goals of maintaining the integrity o l the  auctions process and ensuring fairness to all market 
participants, may he competing and potentially in opposition. and that a "regulatory decision in which the 
Commission iiiust balance competing goals is . . . [nevertheless] valid if the agency can show that its resolution 
'rcasonahly advanccs at least one of those ohjectives and [that] its decisionmaking process was regular.' Fresno 
.4fobi/PRadio, /nc. 1'. FCC, 165 F.3d 965, 971 (D.C. Cir. 1999)"); Melcher v .  FCC, 134 F.3d 1141, 1154 (D.C. Cir. 
1998) (recoyizing that w e n  within one ol'the Section 309(1)(3) objectives -subsection (B) - Congress set forth "a 
nuinher of potentially contlicting ohjectivcs." and that the Commission has the discretion to decide how much 
precedence particular policies will he granicd u,hen several will he implicated in a single decision). 

For similar reasons. we helieve that our decision to impose requirements for open platforms for devices and 
attachments is consistent with other svatutory provisions that direct the Commission to promote new and advanced 
iciintinued.. . )  

-lW 

SPC Iniplcmcntation 01' the Commercial Spectrum Enhancement Act and Modernization of the Commission's -I*: 

Srr, q., I.'.S. A i r w o w .  / i t<,. I :  FCC, 232 F.id 227 (D.C. Cir. 2000) (recognizing that statutory goals of Section I&<, 

48' 
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2 16. Ler‘izuri Wireless also challcnges our authority to impose open access requirements on 
the %round tliiit such rryuircmcnts would hv inconsistent with various Title 111-based obligations that the 
Commission has iinposcd on wirelev pro\’idcrs, such as handset radio frequency emission stzandards, 
C A L I 3  obligati<)ii\. arid E91 1 reyuirenicnts. which, according to Verizon Wireless, would he difficult or 
inipossihle lo meet under an open access refime for devices and applications.4xx As reflected below, 
l io~.rvcr ,  wc h a w  taken this ccincerii into ;~ccount. Wireless providers arc not required to permit 
attachment of an! &\ice or application that would interfere with the provider’s obligations to comply 
\bith applicable regulatory requirements, including those mentioned above. In addition. while Verizon 
Wireless also claims that our reyuirements are inconsistent with the Title 111 regulatory regime that “is 
premised on a licensec‘s ahility (and corresponding responsibility) to ensure the proper operation of all 
transmitters operating on i t \  spcctrum.”‘X9 this is not the case. We specifically allow providers to utilize 
reasonable network management practices and “restrict particular non-carrier devices and applications on 
theii- networks. spccifically to cnsure the safety and integrity of their networks.”‘” 

We also reject arguments by Verizon Wireless that the requirements that we adopt today 
tor devices and applications [or the Upper 700 MHz C Block violate the First Amendment.‘”’ First, 
\;crizon Wireless has not demonstrated that our requirement that licensees in the Upper 700 MHz Rand C 
Block  ION customers, device manufacturers, third-party application developers, and others to use or 
dcvclop debices and applications oltheir choice (subject to certain limitations) implicates the First 
.Amendment. O u r  d e s  regulate the functionality of the spectrum and the conduct of the licensee - 
activities that we believe are “not sufficiently imbued with elements of communication to fall within the 
scope o l the  First . .. Amendment.”‘”’ Indeed, Verizon Wireless has cited no authority supporting the 
proposition that activities such as “locking” handsets to prevent their transfer from one system to another 
or hlocking Wi-Fi accesh, MP3 playback ringtone capability, or other applications that compete with 
wireless providers’ own offerings are protected speech under the First Amendment. Moreover, our rules 
in no way liniit the licensee in the Upper 700 MHz C Block from offering its preferred devices and 
applications to its customers; rather, the licensee simply will not he able to force customers to use such 
devices or applications i f  those customers would prefer to me others. To the extent that a choice of 
device or application implicates First Amendment values at all, we think that our requirements promote 
rather than restrict expressive freedom because they provide consumers with greater choice in the devices 
and applications they may use to communicate. Accordingly, we believe that Verizon Wireless has not 
met its burden of demonstrating that any First Amendment scrutiny is even applicable to our provisions 

2 17. 

491 

(Continued from prcvious page) 
tuchnologies. .\PP. q+. 47 U.S.C. 4 157. Puh. L. No. 104104. 9 706. I 10 Stat. 56 (1996). notwithstanding Veriron 
Wireless’s claim tn the contrary, see Verimn Wireless J u l y  24. 2007 Ex Parre at 15-16, 

Sc1~ Veriion Wircless J u l y  21. 2007 E.x Purr? at 19-20 

Id. at IC). 

,si 

lh,. 

I,,, SfV ilgro, yI 223. 
. ,u  Wc note that many of Veriron Wirclcss‘s First Amendment arguments relate to proposed open access 
rccluirementh khat we do iiof adopt today, such as open access requirements for networks and services. See infra. I¶ 
212.228, and Vcriion Wireless July 24 Ex Pane at 12-14, W~e addre% only those arguments that are relevant to the 
requirements ue adopt. which are limited to devices and applications. 

S p i i c r  1’. Sfufc1 ~ {W~ i .d i i ng fo t i ,  418 U.S. 405, 309 (1974) 

C’f Hill v. Cdorudo, 530 U.S. 703. 716-717 (2000) (‘The uriwilling listener’s interest in avoiding unwanted 
communication has bcen repeatedly identified in  our cases.”) and Rowan 1’. US. Post Office Dept., 391 US. 728, 
737 (1970) (“Nothing i n  the Constitution compel5 us iu lislcn o r  view any unwanted c”IniCati0n.”). 

IY. ’  

it,: 
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for open p~;itforni\ for devices and appIicatimis."" 

21X. Ho\%e\er, wen  if these ru les do implicate the First Amendment, they withstand the 
applicable "intermediate scrutiny" test. The Supreme Court has held that "[a] content-neutral regulation 
will he sustained under tlie First Amendment if it  advances important governmental interests unrelated to 
the ~uppre5\ion of frcc speech and doe5 not burden substantially more speech than necessary to further 
!hose interests.""15 First, our regulations advance an important governmental interest unrelated to the 
suppression (if free spccch. A i  we note above. there i s  evidence in the record that wireless service 
pro\ d e r \  hlnck or degrade consumer-chosen hardware and applications, including Wi-Fi capabilities, for 
rcasons that appear unrelated to reasonable network management or technological necessity. We believe 
that imposing requirement5 related to open platforms for devices and applications to the large 22- 
megahertz C Block wi l l  promote innovation in new technologies and products and help ensure that 
mnsuiiiers drive handset and application choices. This balanced approach i s  intended to achieve the 
 pub!!^ in!ere.t ch/cc!i\er M? c?ut!ine -ba\.e and !hu:. ad\~nces important governmental interests. 

iiot burden substantially more speech than necessary to further those interests. These rules wi l l  only 
apply t o  a22-megaherta block of spectrum in  the Upper 700 MHz hand. We impose these requirements 
in this particular blgck so that innovators and entrepreneurs wi l l  be able to develop equipment and 
applications that require suhstantial bandwidth to realize their full potential. As we indicated above, 
without acccss to a block capable o f  supporting high data rates and the potential for substantial market 
penetriltioii, the requirements we inipose here would be less likely to result in rapid innovation at the edge 
o f  the network."' Furthermore, we limit our requirements to licenses large enough to allow the licensees 
t u  achieve economies of scale that wi l l  minimize the ongoing operating costs o f  determining whether 
particular third-party equipment and applications would operate satisfactorily on their networks. 
Significantly, we wil l  not disrupt an existing service because there wil l  be no incumbents in the hand after 
the DTV transition. In addition, bidders wil l  have notice o f  these obligations at the outset. Finally, we 
reiteratc that our ru les  do not limit the wireless provider's ability to offer i t s  preferred devices and 
applications on i t s  network in the C Block spectrum. Rather, our rules ensure that i n  the C Block 
spectrum, consumers can choose to use devices and applications offered by the C Block licensee or opt to 
use devices and applications offered by others. Such an approach i s  clearly less restrictive than directly 
limiting the devices and applications that the C Block licensee can provide.497 

argument that the provisions we adopt today constitute an impermissible burden on commercial speech. 
.As a threshold issue, we do not believe that the conduct we are regulating implicates protected 
commercial speech. Verizon Wireless cites no precedent to support i t s  implicit assertion that i t  has a 
ctinstitutional right to exclude devices and applications from i t s  network that are not part o f  its branding 
c;impaign. We are unaware of any precedent, for instance, suggesting that the application o f  Curre$oiir 

219. With respect to the sccond prong of the intermediate scrutiny test, the requirements do 

220. In addition. for the same reasons that we discuss above, we reject Verizon Wireless's 

Set' Clui-k I,. Co,~iniunir?fiir Creurive Non-Violerire,  468 US. 288. 294, n.S (1984) ("Although i t  is common 10 
place thc hurdeq upon the Govcrnmcnt to~justify impingements on First Amendment interests, i t  is the ohligation of 
tl ie person drhirinp to engage in assertedly expressive conduct to demonstrate that the First Amendment even 
ilpplics."). 

,li 

'lo' Turiirr-Rr(iadcii.sriirK S ~ e n i .  Inc. I,. FCC, 520 U.S. 180, 189 (1997). 
,,IC. Sec Jupr-iI .~a 204. 

S P P  Mairisrrruni Markeriiig Srryicrs. Iiic. I'. FTC, 35X F.3d 1228, 1242 (10th Cir. 20041, cirirrg Rowan v.  Unired 
Srures Posr Ofice Drp'r. 397 U.S. 728 (1970) and Martin v, Ciry ofSrrurhers, 319 U.S. 141 (1941) ("The Supreme 
Court has repeatedly held that speech restriction5 based on private choice (i .e. ,  an opt-in feature) are less restrictive 
than laws that prohibit speech directly."). 

.w 
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ptnticiple\ to the wtrelitir relrphonc network violates providers' free speech rights. But eben if Vcrizon 
\I i r c ' h h  C J I I C ~  hale such :I right. our regulations pass muster under the test governing First Amendment 
clinlleng!e\ to coiiimei-cia1 specch. 
xi-utin! applicable to conten-netitral regulation as described above. 

;I "pioneer's prelerrncr block." or providing ii special bidding credit t o  new entrants in the upcoming 
iiiiction for this \pc.ctnini."" O u r  imposition of requirements for open platforms fur devices and 
~ ~ p p l ~ c ~ i t ~ i ~ ~ ~ s  is intended not to bcnefit particular companies, but consumers, who will have the freedom of 
itking any device or application they choose, subject to certain conditions. Unlike the Commission's 
l'ormer pioneer prrlcrence program where a license could he obtained outside of the auction process under 
ct,rtain circumstances. thc C Block wil l  he stihject to auction and open to all qualified bidders. 

-IUS for the same reasons we find that they withstand intermediate 

22 I. Fittiill). we re,jcct L'eriron Wireless'h arguments that we are setting aside this spectnirn as 

222. Scup, if the r - ( , y i i i r ~ i i i ~ i i i , ~ ) r  o p m  plarfurnrs f o r  o'evices and applicatioris. Wireless 
\<rvice pro:idzr: :;ubiec! to this rcquirzment wil l  not be ullom~ed !o diuahle features or functionality in  
h;iiidct\ where such action is not related to reahonable network management and protection, or 
compli;ince with applicahle regulatory rcquirzments.""' For example, providers may nut "lock" handsets 
I(> prcvent their transfcr from one system to another. We also prohibit standards that block Wi-Fi access, 
MP? playback ringtone capability. or other services that compete with wireless service providers' own 
olferings. Standards for third-party applications or devices that are more stringent than those used by the 
provider itself would likewise he prohibited. In addirion, C Block licensees cannot exclude applications 
or devices solely on the basis that such applications or devices would unreasonably increase bandwidth 
demands. We anticipate that demand can be adequately managed through feasible facility improvements 
or technology-neutral capacity pricing that does not discriminate against subscribers using third-party 
devices or applications. In that regard, we emphasize that C Block licensees may not impose any 
additional discriminatory charges (one-time or recurring) or conditions on customers who seek tu use 
devices or applications outside of those provided by the licensee. Finally, C Block licensees may nut 
deny access tu a customer's device solely because that device makes use of other wireless spectrum 
hands. such as cellular or PCS spectrum.'"' However, we also note that, in accepting a multi-band device 
for use on its network, a C Block licensee is not required to extend the requirement for open platforms for 

See Ziiirriderrr i'. Ofice ofDisciplinun Courtsel oftlie Supreme Court, 471 U S .  626,637 (1985) ("[Clommercial 
speech" is entitled to the proleclion of the First Amendmenc, alheit to protection somewhat less extensive than that 
afforded "noncommercial speech."): see also Ceiitrul Hudsori v .  Pub. Sen,. Conim'n of New York, 447 U.S. 551,  564 
i 1980). which probide? a three-part tcsl applicable to regulations restricting non-misleading commercial speech that 
rclates 10 lawful activity: ( I )  the government must assert a substantial interest to he achieved hy the regulation; (2) 
l t i e  rcgulacion must directly adbance that governmcntal interest. mcaning that it must do more than provide "only 
Ineflcctual o r  remote support for the governnicnt's purpose:" and (3) the regulation must he narrowly tailored not to 
rcstrtc'L more speech than necessnr). We believe our analysis ahove clearly demonstrates that ( I )  a suhstantial 
iiitcrcst is achicved hy our rules lor open platforms fur devices and allachments; (2) the rules directly advance the 
gii\ernmenc interest: and ( 3 )  the rulcs are narrowly tailored. 

' 9 s  

Veriion Wirelcsh J u l y  24 E t  Pnrre a1 20-21 

We note that the Copyright Oflice has granted a three-year exemption to the anti-circumvention provisions of 
Scction I201 olthe Digital Millennium Copyright Act. fur "computer programs in the form of firmware that enable 
wireless tclephonc handsets to connccl to wireless telephone communication network, when circumvention is 
accomplished for thr sole purpiise 01 lawfully connecting to a wireless telephone communication network." It found 
tl i i l i  d t u a r e  locks o n  niohile handsets adversely affect the ability of consumers to make non-infringing use ofthe 
d twarc  i n  those handsets. 17 Fed. Reg. 68472 (Nov. 21. 2006). We also note that a court appeal of the exemption 
riiliiig 1s ongoing. 

l i i 9  

S,lJ 

Sce Google July 24 E~r Purir at 1-4 (raising concerns ahout whether providers can avoid an open access i8ll 

scquircnicnt by  refusing lo attach multimode devices). 
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d e ~ i c r s  and application\ to othcr spectrum bands on which the provider operates. 

uiirestricted LIS? (11 m y  devices or applications on their networks. I n  particular, we are mindful of the 
rihhs netwrirh operators face in protecting against harmful devices and malicious software. Wireless 
winice providers niiiy continus to use their own certification standards and processes to approve use o f  
dcvices and applications on their netuorhs so long as those standards are confined to reasonable network 
m;inagement. For example, providers arc free to choose their air interface technology. and to deny 
scrvice t o  dc\ice\ or applications that cannot operate on the same technology, since such a restriction 
permits significant network efticiencieh without significantly reducing consumer access to services and 
feiiturcs.~ 
p;irticul;rr non-carrier devices and applications on their networks. specifically to ensure the safety and 
integrit) of their networks. In particuliir, we believe that i t  i s  reasonablt: for wireless service providers to 
maintain network control features that permit dynamic management of network operations, including the 
ninnagement o f  devices operating on h e  network, and to restr ict use ofthe network to devices compatibie 
with thesc networh control features. Standards to ensure that network pcrformancc wi l l  not be 
signifcantly degraded would also be qpropriate.’“’ 

2 2 .  We emphasirr that wc are i iot requiring wireless service providers to allow the 

5 0 ’  We also recognize that wireless providers have legitimate technical reasons to restrict 

224. We wi l l  not at this time specify a particular process for C Block licensees to develop 
reason;ible network management and openness standards, but we wi l l  require certain minimum steps to 
enwrc that device manufacturers and application developers have the ability to design products for this 
spectrum in a timely manner. Specifically, a C Block licensee must publish’” standards no later than the 
time at which i t  makes such standards available to any preferred vendors (i,e., vendors with whom the 
provider has a relationship to design products for the provider’s network). We also require the C Block 
licensee to provide to potential customers notice o f  the customers’ rights to request the attachment of a 
device or application to the licensee’s network, and notice of the licensee’s process for customers to makc 
such requests, including the relevant network criteria. We expect that any standards adopted by a C 
Block licensee wi l l  be non-proprietary, such that they would be open to any third pany vendors and that 
the standards applied to third parties wil l  be no more restrictive than those applied to the provider’s 
preferred vendors. We believe that standards transparency should greatly reduce the potential for 
manipulative “white-listing,” i . c . ,  providers creating complex and vague qualification and approval 
processes for third parties before approval to attach devices or run applications on the network. In 
addition to publishing any applicable standards, providers must establish a reasonable process for 
expeditiously reviewing requests from manufacturers, application developers and consumers to employ 
de\ ices and applications on their networks. If a provider denies such a request, it must offer a specific 
explanation and an opportunity for amendment o f  the request to accommodate the provider’s concerns. 
Finally, the Commission wi l l  ensure the sufficient openness of any network management practices and 
selected technical standards in the event the approach outlined above proves unsatisfactory. 

While we are not aware of any current industry-wide standards specifically focusing on 
nrtworh management, we encourage the development of such standards by an appropriate standard- 
setting body at the earliest possible date. There i s  a rich history of standards-setting bodies whose work 

225. 

Wc also note that wirelesb bervicc providers inay continue to use their choice of operaling systems, and are not 
rquired to modify lheir network inrrastructure or devicc-level operating systems to accommodate particular devices 
(11 applications. Device manufacturers and applications developers are free to design their equipment and 
applications to work with providers’ network infrastructure and operating systems, and must he given the applicable 
parameters as part i i i  the standards providcd to third parties. 

inconsistent with the technical or operational parameters of the network. 

5,1: 

For example, aprovider could exclude dcviccs such as signal boosters and repeaters to the extent they are 

Puhlication could he accomplished. for cxample. hy posting on the provider’s website. 

10 3 
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draws on induhtry ekperts and other interested parties to ensure that consumer devices operate efficiently 
111 their network\, including, for instai1cc. the Netmork Reliability and Interoperability Council (NRIC)"" 
;ind thc Open Mobile Alliance (OMA).'"h I n  particular, we encourage the industry, in  i t s  development of 
fotrnh generation (4G) air interfacc standard\. IO Include within those standards reasonable network 
maii;igement criteria relating to devices and applications. As discussed below, where il provider bases i t s  
w tho rk  i-estrictions on industr! conscnsus standards. we would afford the restrictions a presumption of 
reahonablrne\h in the e\ent that :I complaint i s  raised with the Commission. 

226. Appliuitio/i o f o t k i -  rqulutoi-\. i-eqiriiwiierits. We also recognize that wireless providers 
pl:i> an imponiint role iii supporting public safety and homeland security. The measures we are imposing 
shall not oberride wireless service providers' obligations to ensure that their networks and devices comply 
with  applicable regulatory requirements ( P . K . ,  power and emission limits, E91 I ,  CALEA, etc.). For 
instmcc, if ii provider i s  implementing E9 I I using a handset-based solution, its obligation to connect 
haridsets t<? i!> !?e!wd wwld not extend to handsets that are not capable o f  providing automatic location 
informiition to the network."' Similarly, if a provider relies on a network-based E91 1 solution, i t  can 
re-jrct any devices or applications that would hamper or defeat the network-based E91 1 If a 
network provider accepts ii non-carrier device or application and if the device or application subsequently 
causes a violation of our rules. we wil l  apply the same third-party liability provisions as in the wireline 
conit'xI.~ 

rule. Section 20.19, are not affected by the obligations we impose here. Because equipment 
manufacturers have an independent obligation to satisfy our hearing aid compatibility rules?" a wireless 
service provider may not refuse to connect a handset on the grounds that i t  is not hearing aid- 
compatible.'" Under the Commission's rules. the extent of a wireless service provider's compliance with 
such obligations is not affected by handsets that connect to i t s  network but that the provider does not itself 
"ofier" to i t s  subscribers. Section 20,19(c)(2)(ii) currently requires that, by February 18,2008, non- 
nationwide providers subject to the rule must ensure that 50 percent o f  their models meet a specified 
hearing aid compatibility standard, calculated based on the number of handsets a provider "offers 
nationwide."'" Thus. handsets connected to the network but not actually offered by the provider do not 

w> 

227. We find that a wireless hervice provider's obligations under our hearing aid compatibility 

Information ahout NRIC can be found at http://www.nric.org. 

( )MA'$  wehsitc i s  at h~tp://openmohilcalliance,org. 

i w  

i i K  

""47 C.F.11. t: 20.18. 

37 C.F.R. 5 20.18. i O h  

'''".Set Wireless Communicalions and Public Safety Act of 1999. Puh. L. No. 106-81, enacted Oct. 26. 1999, at Section 
4 i Y I  I Act). 

37 C.F.R. 5 2O.l9(c)(l). This section. among other things, provides that handset manufacturers must "[elnsure at 
least 5 0  percenl of their handset oflerings for each air interface offered comply" with the Commission's hearing aid 
coriipatihilit! rlandal-ds hy February 18. 2OOX. 

We note that wireless scr\tce providers in the 7 i N  MHz Band wi l l  not immediately he subject to hearing aid 
cotripatibility obligations. Although we determined in the 700 MH; Report and Order that hearing! aid compatibility 
rcquircments should he exlended to 700 hlHr licensees, among others. we declined to do so immediately because of 
thc lack of an applicable technical standard for thc band, and instead established a two-year period for the 
de\clopnirni of such a standard. 700 MH: Report and Order, 22 FCC Rcd at 8 117.21 ¶'I 142- 150. In addition, we 
note that under our current rules. wireless providers subject to these obligations that offer fewer than three handsets 
per air interface IO customers are not obligated to provide hearing aid compatible handsets. See 47 C.F'.R § 
20. I ' ) (e)(  I) .  

' I ?  4: C.F.R. 5 20 19(c)(?)(ii). 

j . , , :  

<, I  
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altcr thc extent to which the probider ha\ complied with t h i s  requirement (although the manufacturer of 
iuch handsets will bc required t o  meet the 50 percent requirement)?" Other aspects of the rule applicable 
t o  wireles!, service pro\iders are similarly tied exclusively to handsets offered, such as the obligation to 
rriakc hearing aid compatible handsets availablc in a provider's retail store and the applicability of the de 
r t ! i r i i rn i . !  erception."' Accordingly, because the connection to the network of a handset that a provider 
docs no1 offst- has 110 ellect o n  the provider's compliance with the Commission's hearing aid 
cornpaiihilit) obligations. ihc need 10 comply with Section 20.19 of our rules would not justify a 
provider's refusal to conncct a devicc. 

228. We decline al this time 10 alter our hearing aid compatibility obligations to specifically 
impose an ohligation on C Block licensees to ensure the hearing aid compatibility of handsets that are 
connected to the network hut not offered by the provider. Given that we have not sought comment on 
\I hether such an extensioii i\ appropriate and, if so. how it should be implemented, and that hearing aid 
compatibility obligations will not in an) case be imposed in the 700 MHz Band until after the period for 
devcloplng a technical standard has passed, taklng such a step now would be premature. In any event, as 
noted above. once hearing aid compatibility obligations are extended to the 700 MHz Band, handset 
manufacturers will have independent requirements to offer a certain number of hearing aid compatible 
handsets. We also believe the requirements themselves will help ensure that customers may use available 
hraring aid compatible handsets regardless of whether they are offered by a wireless service provider or 
directly by an equipment manufacturer, subject only to the reasonable restrictions described above. We 
nevertheless direct the staff to consider in  its upcoming report assessing the impact of our hearing aid 
compatibility rules whether any additional hearing aid compatibility requirements should be imposed on 
C Block licensees as a result of the obligations we adopt here."' Interested parties may also file expane 
comments in the hearing aid compatibility report docket on this issue.'I6 

Er7furcetnenr prucesse.s. We intend to vigorously enforce the requirement adopted in this 
section. A person or entity who believes that the C Block licensee's refusal to attach a proposed device or 
application is a violation of the rules we adopt here may file a complaint pursuant to the Commission's 
existing enforcement rules, including the Commission's formal and informal complaint processes, where 
applicable.'" Through review of complaints and other relevant information, we will monitor the ability 
of consumers, device manufacturers, and application developers to use or develop devices and 
applications for C Block networks. We will take appropriate enforcement action where necessary 
pursuant to the remedies available under our statutory authority as appropriate, including forfeitures?" 

229. 

srr 47 C.F.R. A zn. igiCj( I J. > 1  1 

"'S<m 47 C.F.R. $$ 20.19(c)(ZJ(i)(A), 20.1Y(eJ. 
< , <  Ser Scction 68.4(a) 0 1  the Commission's Rules Governing Hearing Aid-Compatible Telephones, WT Docket No. 
01 ~301). Reporr urid Order, I8 FCC Rcd 16753, 16782-83 ¶ 74 (2003). This order directed Commission staff to 
"d?Iivcr to the Commission a report that assesses the impact of our rules i n  achieving greater compatibility between 
hcaring aids and digital wirclcss phones" chorlly after three years from the order's effective date. Id. 

On Novemhcr 8. 2006, the Wireless Bureau released a public notice seeking comment on topics to be addressed 
i n  the hearing aid compatibility report to h L  prepared by Commission staff. See Wireless Telecommunications 
Bureau Seeks Comments on Topics to be Addressed in Hearing Aid Compatibility Report. WT Docket No. 06-203, 
Puhlir Noficu,  2 I FCC Rcd I3 I36 (2006). 

Formal complaints are liled pursuant to Section 208 of  the Communications Act, 47 U.S.C. 5 208, and are 
governed by Sections 1.720- 1.736 of the Cornmission's rules, 47 C.F.R. $5 1.720- 1.736. Informal complaints are 
governed by Sections 1.716-1.719oftheCommission'srules.47 C.F.R. $ 5  1.716-1.719. 

VI, 

($7 

See 47 U.S.C. A 503 5 l b  
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519 
l iwiisc re\ ocations. 

230. 

and ci.;ise-and-de\ist orders."" 

\?/e do not sec any has]\ fur niodifying our existing enforcement rules, as proposed by 
wn!e con~nic~itei-s,'~~ to establish special requirements for addressing complaints related to open 
platl'orms for  devices ;ind application\. Hovmer ,  we commit to rule on these complaints within 180 days 
0 1  rcccipt of such complaints. 111 addition. we believe i t  would he useful to set forth certain presumptions 
l'br these complaint>. Specifically, once it complainant sets forth apn'mufucir case that the C Block 
liceiisce has rrfused to attach a &\ice or application in violation o f  the requirements adopted in this 
sec~ioii. the licensee shall h a w  the burden of- proof to demonstrate that i t  has adopted reasonable network 
\tandard\ and reasonahl) applicd thnsc standards in the complainant's case. As noted above, where the 
licensce haws i t s  network restrictions 011 industry-wide consensus standards. we would afford the 
rr\trictioi~s a presumption of reasonahlencss. Lastly, we note that, as suggested by Google?" interested 
lpai-tith ma) f i l e  il petition fur declaratory ruling where a particular practice has broad market impact. j2' 

( i v i  ike of Dynamic Spectrum Management Techniques 

231. Background. On May 21, 2007, Google filed an r.rpur1r letter in this proceeding in 
which i t  requests that the Commission declare that existing rules governing commercial spectrum in the 
700 MHz Band already permit licensees to institute dynamic spectrum management techniques, such as 
what i t  ternis "dynamic a u c t i ~ i i  n~echanisms.""' Google asserts that licensees could use these techniques 
to institute a practice whereby access to spectrum i s  provided on an as-needed basis, and payments would 
be inadc as the spectrum i s  being ~ s c d . ~ "  Google explains that a licensee using such mechanisms could 
recover i t s  costs in obtaining the license at the Commission's auction by charging third parties for their 
real-time and place use of the licensed In addition, Google requests that the Commission 
consider wjhether i t  would be i n  the public interest to mandate the use of such techniques for some, or 
even all. of the commercial spectrum to be auctioned in the 700 MHz Band."' 

" "Seu47 U.S.C. $ 112(a). 

5x  See 47 U.S.C. $ 3 I Zlhi. 

See Skype July 24 E r  Parre at 1-2 (requesting rule modifications so that complainants would be required to make 
only a prima facie case uf violation. and the asency would be required to resolve a l l  complaints within I80 days of 
lilingj: Google July 24 E.! Prirrr at 3 (requcsting rule modifications so that complainants would he required to make 
iml? a prima facie case o f  violation). 

.St,? Google Jul) 23 E.r Pot-rc at 3 .  5 ? ?  

il , - Sur  47 C.F.R. 5 I .2. 

L.ctter from Richard S. Whitt. Esq.. Washingion Tclecom and Media Counsel. Google, lnc. to Marlene H. Dortch, 324 

Sccrrt:rry. FCC. filed May 2 I, 2007 (Google E,x furre): APE also Googlr 700 M H z  Band Further Notice Comments 
at 7 ICoo,g/e Er Parre "seek[sJ confirrnation that successful bidders in the 700 MHr auction have the requisite 
autliurity to conduct dynenric auctions 0 1  their spcctrum holdings"), Appendix A (incorporating G o o ~ l e  Ex Parte as 
part 01 i ts  comments). Googlt. m ~ t e s  that lor cvery inquiry using the Googlc "search engine." the company 
separately perhrms it> owti real-time auctiun to detcrmine the market price of a particular advertisement linked to a 
particular search term Google asserts that. i n  111e same way. an auction could he pertbrmed for a radio transmission 
i n  a pcrtinent place and time to detcrminc thc ccon~inic value that thc market would support for that transaction. 
Go,,,yIc €,r Pane at 0. 
< 2 <  ( ;oogIe Ex Patic at 3. 

'If' G O O ~ I ~  E,- Por1e ill 6 .  

''- Google Ex Parre at h. Google also proposed that the Commission require that the unpaired 6-megahertz Lower 
700 MHz Band E Block should he  rescrved fur broadband platforms. Id. This particular proposal i s  discussed 
clscwhere in this Secund Report and Order. As nored ahove, on May 24, 2007. the Wireless Bureau issued a Public 
(continued.. . .  1 
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732.  A 5  a further elaboration of i t \  term “dynamic auction mechanism,” Google states that 
“I\v.lhile d~natnic auctions cui  takc mati) fcirms, the central concept i s  to utilize intelligent devices to 
r e w l \ e  spectrum access contention.””* Google provides examples of a “real-time airwaves auction 
miidel“ and “per-debice iregistration fees.” llnder ii real-time airwaves auction model, the licensee could 
he\tow the right to trilnsniit i in  amount o f  power for a unit of time, with the total amount o f  power in any 
location being limited t o  ;I specified cap. Thiq cap would be enforced by measurements made by the 
c ~ m m i i i i i c a t i ~ ~ i s  devices. Under thi\ model. bands should be allocated in chunks as large as possible for 
channel capacity efficiency reasons, and the airwaves auction would be managed via the Internet by a 
central clearinghottse.’” According to Google, with a per-device registration process, the 
ci~inn~unications device itself  could become a key to the payment process, and that a consumer’s price to 
purchase a device could include an airwaves registration fee which would grant the ability to gain 
uiiliniited use at a specified power level. Google also states that the device could include collision- 
detection and hack-off‘ features to limit congestion.”” 

time auctions would maximize the use of underutilized spectrum resources, reduce barriers to entry, and 
thtxehy provide access to innovators to offer the consumer new applications, devices, and services at 
reiisonable prices. According to Google, such practices also would spur broadband deployment?” 

proposals at this time. These commenters argue that consideration of the proposals in Google’s expar re  
le t ter  comes too late in this proceeding and would further delay to the 700 MHz auction.53’ 

management techniques i s  consistent with Commission 
o n  the potential usefulness o f  dynamic spectrum management techniques, including but not limited to 
what Google references as dynamic spectrum auctions.”‘ Commenters that support the use o f  dynamic 
spectrum management techniques such as real-time auctions claim that these techniques would promote 
innovation by creating a transparent, present-value market for spectrum, lowering up-front costs, and 
offering greater opportunities for entrepreneurial companies to access the spectrum resource.s3s These 

(Ciintinued from previous page) 
Noticc sceking comment o n  Google’s scrvicc rules proposals. Public Notice. Comment Sought on Google Proposals 
RryardinX Semire Rules.for 700 MHr Band Specrriint, WT Docket 06-150 et al., DA 07-2197 (WTB, rel. May 24. 
2007). 

Gonglr EA Purr? at 1. 

“’’ Google E.X Purtr at 4. 

2 Google contends that the use of dynamic spectrum management practices such as real- 

234. Several conimenters oppose, o n  procedural grounds, our consideration o f  any o f  Google’s 

23.5. CCIA supports Google’s request for clarification that the use o f  dynamic spectrum 
Several parties comment more generally 

i?i 

< x i ,  G ~ j g l e  1 2  Purre at 4-5. 

Google Ex Porre at 2-5. 

See. e . ~ . .  CTlA Google Ex Purre Comments at 14; MetroPCS GoogIe Er Parte Comments at 13 (maintaining 
that. M hilc Goiigle’s proposal may haw merit, il comes too late in a proceeding “with tight statutory deadlines” to be 
cimsidcred): AT&T Google Ex Parre Comments at 6; Veriron Wireless Google Ex Parre Comments 81 8 .  

5 , :  

‘ 3 :  

CClA Goo& E.\ Purr? Comments at 2 :  

C P P .  c g . .  CClA Google E.x Parrr Comments at 2 .  4; Frontline Google Ex Purre Comments at 11; Wireless 
Founders Coalition lor Innovation Google E.! Parte Comments a1 4-5 (supporting use of “open auctions” with 
regard to the prnposed commercial puhlic-privatc partnership license); Vanu Google E r  Parre Comments at 2 
(supporting “any rulcmakings that can contrihute to the goal o f  making spectrum a more accessible commodity, 
including but not limited to, the concept oldynatnic specirum auctions” ). 

53’See. e.g., Wireless Founders Coalition h r  Innination Google Ex Parre Comments at 4; CClA Google Ex Parte 
Coinmcnts at I. 3; Vanu GoogIr Ex Parre Comments at 2,  5 .  

5 3 :  

\i, 
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coninicnters also agree with Googlc that managing spectrum access to the licensed spectrum through the 
t i w  of dynamic aiictioii niechmisni? could facilitate in thc allocation of spectrum for nlaximum efficiency 
at louer c o s t i  to c o ~ i s i i n i e r s . ~ ' ~ ~  

3 6 .  Other c~inimenters. however, express concern that Google's specific proposal on 
\pectrum management techniques is unclear in man) respects and does not provide sufficient detail for 
Conimission e ~ a l u a t i o t i . ~ ~ '  Some of these coiiinienters also contend that, depending on what Google is 
pr~uposiog. thc Commission may either dread) permit Google and others to use these mechanisms or the 
Commission has prohibited these practices. Verizon Wireless. for instance, asserts that, to the extent 
Google \eeks confirmation that a licensee is permitted dynamic use of its spectrum, the Commission 
previouslb has confirmed this right i n  the Ilexible use n i l e s  applicable to commercial 700 MHr Band 
lict'n\ec\, wherein licensees lia\e the llexibility to reduce noise levels, lower power of their own 
triinsnii\si~ins, collahorute with equipment bendors to develop new devices, and engage in secondary 
iiiarkrt transactions tu facilitate the shared use of 
out that Google's proposal ma) already be permitted under the Commission's spectrum leasing rules, 
wherc licensces and spectrum l e s ~ e e ~  are permitted to enter into a variety of dynamic forms of spectrum 
leasing that take advantage of ad\anced technologies that enable shared use of licensed spectrum, subject 
to compliance with specified regulatory  requirement^.^" Verizon Wireless notes, too, that the 
Commission permits licensees to establish "private commons" arrangements with spectrum users under 
qxcified procedures."" In its comments, MetroPCS interprets Google's proposal as a scheme to provide 
"cnd user access on an as-needed basis," and contends that, if so, it raises a host of potential legal and 
regulatory issues in the implementation of that business model that Google fails to address in its 
proposal."' To the extent that Google may be proposing involuntary or unlicensed use of licensed 
spectrum, Verizon Wireless and CTIA oppose the proposal, stating that this concept recently was rejected 
b! the Comniission in its "Interference Temperature" proceeding."' To the extent dynamic spectrum 

Verizon Wireless, AT&T, and CTIA point 

SP(J, ".g.. Frontlinc Gnogle E.r Purre Comments at 5-6; Wireless Founders Coalition for Innovation Google Ex 5 i,. 

Piinr Ciimmenrs at 4; CClA Googit, E.r Pnrre Coinrncnts at 3-4. 

Verizon Wireless Guoglr E.r Parre Comments at 2; CTIA Google Ex Parre Comments at 6; AT&T Google Ex 5 4 ~  

Punr Comments at 3-6; MetroPCS Coogir Ex Parte Comments at 5,  10. 

Verimn Wireless Google E~r Purl? Comments at 2-4. 

Veriron Wireless Googie E.r Purtr Comments at 3-4; AT&T Google Ex Purle Comments at 4-5 (noting statutory 

iii 

< 3 , .  

uhligatims such as loreign nwnership and control limitations and compliance with CALEA, as well as other 
rcquirements under the secondary markets rules): CTIA Cooglr E x  Pane Comments at 6-8 (expressing concerns 
tha t  dynamic iiuctiuns could make it difficult to determine whether spectrum users were in compliance with Title 11 
r,hlipations. cripple cnfnrcement against parks causing uut of band harmful interference, and allow evasion of 
\ nrious licensc qualification requirements). 

Verimn Wireless C i i o ~ l ~  E.t Prirrr Commcnts :It 3-4. 

MctrnPCS Googlc, tr Purrc, Comments at 2 ,  5.9. MetroPCS interprets Google's dynamic auction mechanisms as 
"uinlcmplat[ingI dcmand-based pricing i n  which consumers will he charged different prices." Id.  at 5 .  MetroPCS 
notes that such discriminatory pricing would hc lorhidden to cornnion carriers, raising a classification issue. Id.  at 8- 
<I. I n  thc view of MctroPCS. [hex amhiguities foreclose Google from receiving the relief it  seeks. Id. at 8-10. 
Moreover. MctroPCS argucs that Google is in effect petitioning for a declaratory ruling without shouldering a 
proponent's burdens: nowhere d w s  Google demonstrate how its proposals comport with the core legal 
rcquirements. such as those relating to Title 11 obligations, and other Commission rules. MetroPCS therefore 
cmcludes that i t  would he premature to consider Google's request. Id.  at 9-10, In its reply comments, Google 
contends that MetroPCS's oh.jections arc "peripheral speculations." See Google Google Ex Purle Reply Comments 
:It 5-6 

i,, 

5 < ,  

Veriron Wireless Goofile E ~ Y  Purl? Comments at 2-4. 54: 
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nimagenient techniques that Google di\cusses nmuld be applied to commercial spectrum shared with 
public safet) u\er\, such ah under the Frontline proposal. NPSTC and NENA express concerns that 
critical public safct) standards 2nd operation\ not be undermined?“ 

3 7 .  Vanu crmmcnts that, ;IS it gtxieral matter, i t  supports any rulemakings that can contribute 
to thc g x ~ l  0 1  making spectrum a niorc acceshible commodity, including, but not limited to, the concept of 
d!namic spectruni auc~ ions .~“  Vanu ;isserts that the key to making dynamic spectrum access work is 
having a single local mechanism for coordinating the real-time spectrum access, and emphasizes that. at 
t h t h  bine, the I~cei isee must exercise sonic form of ccntralired control, from a frequency planning and 
interference protection perspective. to ensure compliance with the Commission’s existing rules?‘5 Vanu 

that the Commissioti grant licensees “the right to offer their spectrum to short term lessees i n  
dynamic auction proceedings” tinder the lollowing conditions: the spectrum licensee retains ultimate 
responsibility for compliance with Commission rules; the spectrum licensee is responsible for 
administering a s)stern that can be shown to cause mobile devices attached to the licensee’s network to 
cimiplq with FCC rcgulations within the licenvx’s coverage area; and the spectrum licensee must 
demonstraw mechanisms by which devices capable of operating in the dynamic spectrum access 
enYironnicnt can he temporarily o r  permanently removed from dynamic spectrum access mode via 
ccntralized wiitrol.’4“ 

238. 
Commission ”to attempt to pcer into the future and assess what specific business models and technologies 
should be encouraged. or even allowed,” and instead is indicating that “the concept of dynamic spectrum 
management potentially covers many different technologies and commercial models, many of which have 
not been invented.””’ Google states that, as an example, its proposal contemplates that the end-users 
could gain temporary access to the licensed spectrum through these management techniques much as 
cellphone subscribers do 
public safety spectrum, Google states that it  does not intend its proposals to suggest placing mandatory 
conditions on 700 MHz Rand spectrum assigned for public safety use.549 

management techniques” in some or all of the 700 MHz Band, the majority of commenters object to any 
such 
permissible under the Commission’$ rules, mandating licensees to employ particular spectrum 
management techniques, such as one that Google uses for its own business model with regard to such 
uses or reserving any portion of the commercial 700 MHz spectrum for the exclusive use of parties 
seeking to implement any type of dynamic spectrum management business plan would run counter to the 

In  Google’s reply to these comments, Google states that it  is not asking for the 

With regard to NPSTC’s and NENA‘s concerns about protecting 

239. As for whether the Commission should mandate the use of “dynamic spectrum 

These commenters ar&ue that. irrespective of whether Google’s proposed uses are 

- 
NPSTC Giqqle Er Purre Comments at 3-5: NENA Cnogle Ex Parte Reply Comments at 4-5. 

Vanu Googir E.r Parre Comments at 2. 

Vanu Goo,pli, Ex Porte C(iminents at 3-1. 

Vanu G o o ~ l e  E~r Poi-re Comments at 1-5. 

Google Goo,p!e €2 Purre Reply Comments at 4. 

Google Go,ig!e Ek Pwrc Rzply Commcnts at 1. 

Google Google t r  P a m  Reply Comments at 9- IO.  

51 3 

\ .I ,  

<-I5 

i i h  

54: 

iJh 

(I*, 

55,;  
’ ~ Srr, e + . .  AT&T Google E ~ t  Parte Comments a[ X - I  I ;  CTlA Google Ex Pnrfe Comments at 3; MetroPCS Google 
E? Pane Comments at Y; NENA Gaoglr Ex Park Reply Comments at 3-5 (opposing use in public safety-related 
spcctrum); NPTSTC Google E., Parte Comments at 4 (same); RTG Google Ex Parte Comments at 2 ;  Qualcomm 
G,,o,q/e Ex Parie Comments at 1; Qudlcomm Google E.r Parte Reply Comments at 3; Veriron Wireless Google Ex 
Purre Curnmenk at 4-5. 
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Ci~mmissiotr pro-cl~tiipetitive. technology neutral, and flexible use policies. AT&T and Qualconrm 
amtend that the Commission's market-driven policies have worked over the last 15 years to cncourage 
the high11 competitibe wirelehs environment o f  today and that mandating or restricting uses would run 
counter t o  that effective p o l i q .  
technically fciisihle to conduct dynamic spectrum auctions as proposed by Google.'" 

ii 1 Sewral conimcnters express doubts ahout whether i t  is currently 

240. Comnietrters supporting such a requircment generally focus on mandating such 
mechanisms specifically on the commercial spectrum block designated for the public-private partnership, 
i n  the event the Commission was t u  establish such a partnership. For example, Frontline proposes that 
hitch a partnership licensee bc required to "implement promptly" such an open auction mechanism. In 
particular, Frontline argues, the licensee should be required to dedicate at least 25% of the public-private 
partnership commercial license to real-time auctions for thrcc years, with annual written reports to be 
submitted to the Comniissiorr along the line\ required of cxperimental licensees.'" CClA supports 
Google's pruposal as necessary to gcnerate sufficient revenue to build il nationwide broadband 
nct\rork. iil 

241. Discussion. In rcsponse to Google's first request, we affirm that nothing in the 
Conmission's ru les  generally prohibits 700 MHz licensees from using dynamic spectrum management 
practices. Dynamic spectrum management techniques, such as those contemplated in Google proposals, 
appear to be in accord M'irh the Commission's tlexible use policies and secondary market mechanisms, 
which provide licensees with significant flexibility in managing access and use of the licensed spectrum 
in a dynamic and efficient manner consistent with the rights given to, and obligations imposed on, 
licensees under the Communications Act and our rules. Based on the current record, o f  course, we cannot 
address any particular manner i n  which a licensee might implement any such practice, and whether any o f  
our specific rules. such as our technical and equipment rules, would need to be modified. I n  response to 
Google's second suggestion, we decline to mandate the use of dynamic spectrum management practices 
fer 700 MHz Band licensees. 

I n  adopting flexible spectrum use policies for the commercial spectrum in  the 700 MHz 
Band. and in establishing policies and rules that facilitate the development of secondary markets in 
spectrum usage rights, the Commission has sought to remove regulatory impediments in order to enable 
more efficient use of licensed spectrum.'" Under existing rules, 700 MHz Band licensees have wide 

242. 

Qualcointir 700 MH:, Further Notice Reply Comments at 2; Qualcomm Google Ex Parte Comments at 6-8; 5 1 ,  

AT&T Goo,yle L r  Porrr Comments at 8 (mandating rules designed to promote particular technologies or services i s  
inconsistent with tlrr Coniniission's lung-standing policies of maintaining technical and service neutrality in i ts  rules 
and allowing Ilexihlc spectrum use hy licensees). 

MetroPCS (;on,& t'r Parre Comments at I O  and 11.25 (indicating that dynamic auctions may he 5 or 10 years 
a w q ) ;  Vanu Goo& t i  Piirte Commcnts at 3-4 (noting that "i t  is not yet technically feasible for a wireless device 
t o  calculate interference tcmperaturc in il iiieanirifful way"): NPSTC Google E,Y Parte Comments at 9-10 (no 
scnsing iechndogics yet exist  ahlc t o  niret acccptahle puhlic safety standards). 

iil 

5 5 :  Frontline 700 ILIH: Further Norice Ciirnments at 23-24. 

CClA Gortgle t'r Parr< Comments at 1 (sharing risk and investment up front and over timr would help to finance >> 1 

:ictual construction costs and facilitate entry of new licensees). 

''. Sei. 1Jpprr 700 hIH: tir.71 Neporr und Order, 15 FCC Rcd at 483-487 ¶'j 15-25; Lower 700 MHz Band Report 
r i r i d  Order. I7  FCC Rcd at I OS 1-52 yl¶ 70-7 I ;  Order Promoting Efficient Use of Spectrum Through Elimination of 
Barriers to the Dekelopment of Secundary Marhets, WT Docket 00-230, Report and Order arid Further Notice of 
Proposed Rulernakirlg, I 8  FCC Rcd 20604 (2003) (Secondaq Markets Firsr Report arid Order) (applying secondary 
markct spectrum leasing rules to commercial 700 MHz Band services); Erratum, 18 FCC Rcd 24817 ( 2 0 3 ) :  Second 
Report and Order, Ordei- on Reconsideration. arid Secorrd Further Norice of Proposed Rulemaking, 19 FCC Rcd 
I750i (2004) (Secmidur:i. Marketr Second Report and Older); Third Report and Order, 22 FCC Rcd 7209 (April I I ,  
(continued.. . . )  
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lirtitude to  ;rd(~pt mid implement spectrum man;ifement techniques to manage access to and use of their 
qiuctrurii. s o  king : I S  the? are conristeiit with the Commisyirin’s rules relating to the spectrum and the 
prevention of harmful interfel-encc. As ;I niiittcr of practice. licensees continually devise and update the 
t y c s  of advanced devices the? deploy. and improve the management of the dynamic spectrum use 
bct\rrcn and :imong thcir subscribers, consistent with the applicable service rules and their respective 
business iiiodels. Further, as Google notes. thc concept of dynamic spectrum management potentially 
covi‘r\ man) diflerrnt technologies and coniiiizrcial models, many of which have not heen invented: 

action\ to enable more dynamic iiccess and use of spectrum by licensees and other spectrum users, 
tacilitating spectrum use across various dimensions (frequency, space, and time) and spectrum access 
emplo.ving advanced technologies.‘” In the S i~oni la r~  Markers Secorid Report and Order ,  the 
Commission took specific steps, which appl) to the 700 MHz Band, to facilitate the development of 
-*i-tniiii r ux:lgr :irranpenients that employ advanced technologies that can more efficiently share use of 
licensed spectrum.”’ In particular, the Commission clarified that licensees and spectrum lessees may 
enter into a wide variety of dynamic spectrum leasing arrangements that enable users to share use of the 
licensed spectrum based on the panicular parameter and arrangements that the licensee and spectrum 
les<ee(s) have agreed upon.”” 

556 

143. I n  the Commission’\ Secondary Markets proceeding, the Commission has taken several 

244. As the Commission explained, a licensee and spectrum lessee may, under existing rules, 
enicr into dynamic spectrum leasing arrangement in which use of the same spectrum is shared between 
both the licensee’s and spectrum lessee‘s users by employing opportunistic devices. In another variation, 
a licensee could enter into a spectrum leasing arrangement that gives one spectrum lessee access to the 
spectrum on a priority basis, while also leasing use of the same spectrum to another spectrum lessee on a 
lower-priority basis, wi th  the requirement that the lower-priority spectrum lessee employ certain 
opportunistic technology to avoid interfering with the priority spectrum lessee. The flexibility provided 
under our dynamic spectrum leasing rules permits arrangements that could facilitate opportunistic use by 
parties operating at the same power level and under similar technical parameters as the licensee, or they 
could promote such use at lower power In another secondary markets arrangement permitted 
under our rules, licensees and spectrum lessees may, under certain specified conditions, make spectrum 
a\ailable to individual users or groups of users through “private commons” arrangements that do not fit 
squarely within the traditional end-user arrangements associated with the licensee’s (or spectrum lessee’s) 
subscriber-based services and network infrastructures or under the secondary markets spectmm leasing 

~Ccmtinued froni pro ious  page) 
7007) t.‘ecmdan Markers Third Reporr and Order): .see also 47 C.F.R. $ 5  27.2 (Part 27 rules applicable to 
commcrcial 700 MHI Band servicesi. $ 5  I.9001 er seq. (Subpart X rules concerning “Spectrum Leasing”). 
5 %  tioople (;oo,qle E.K Pnrre Kcply Comment5 a1 4 

S r r  Promoririg Eflcieiir U,se ofSpecrriim Thrc~i ig l~ Elinn,iurioti ofEarriers fr ,  the Devrlopmerrr of Secondaty 
~ M ~ i f k ~ ’ r . \ ,  W T  Dockct 00-230, Rc,porf urid Ordel-arid Furrhrr Notice of’ Proposed Rulemaking, 18 FCC Rcd 20604 
t1001r Srrntidat? iC1urlef.v Fir.sr Reporr uiid Ordef-): Erinrirrn. 18 FCC Rcd 24817 (2003); Second Reporr arid Order. 
( l i d p i .  or i  Re~~~rr.sidrrurioi i .  orid Srcotrd Furrhet- Norice of Proposrd Rulemaking, I9 FCC Rcd I7503 (2004) 
iSrco,idtin Murker.5 Secotid R e p r t  und Order): Third Report ulrd Order, 22 FCC Rcd 7209 (April 1 I ,  2007) 
rS< mmduf:i Miirkel,, Tiiii-d Report iirrd Order); .see O / X J  47 C.F.R. $$ 1.9001 er seq. (Subpart X rules concerning 
“Spectrum Leasing’). 

< < -  

Siyondrrrs Mnrkeis Srcorid Rejiiirl arid Order-. I 9  FCC Rcd at 17545-54 91 85-99. 5 : s  

”’’ Srcondn,? Mnrkcrs Second Reporr arid Order, 19 FCC Rcd at 17546-48 ¶¶ R8-90 (explaining that “a variety of 
rlynaniir forms of spcclrum leasing arrangements” are permitted. and providing a number of illustrative, but non- 
exhaustive, examples o S  permissible dynamic forms of spectrum leasing utilizing advanced technologies). 

‘I*’ Secondat? .Markers Ser.ond Reporf arid Order, 19 FCC Rcd at 17547-48 m88-89 
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policies and rtiIes."" 

745. These wcoiidar) market policieh and rules are intended to fxilitate the use of advanced 
i e c I ~ i ~ ~ d o g i e \ ,  includirig "sillart" or "opportunistic" devices. that have the potential to increiise access and 
use d unused licenscd 
ex1i:iitstiw list o f  all thc possihle arrangements that could involve the use of opportunistic devices and the 
management 0 1  spectrum hhariiix among users. the Commission's existing ruler provide significant 
Ilcxibilit> to licensecs and spectrum Icssees to take advantage of  advanced technologies in the access to 
stid \haring (if rpectruni use. pursuant to the trriiis and conditions that licensees and spectrum lessees 
cstahlish. s o  long a\  they f a l l  w i th in  the licensee's spectrum usage rights under the license authorization 
and ;ire not inconsistent with applicable technical and other regulations imposed by the Commission to 
prc\rnt h;trinful interference to other licensee\.'"' 

Although the Commission has not endeavored to provide an 

736. Based on the current record, of course, we cannot address any particular manner in  which 
ii licensee might seeh to implement any of the types of dynamic spcctrum management techniques 
iugfeqted hy Google, and \+hether any of our specific rules, such as our technical and equipment rules, 
would need to he modified i n  that iiistance.5h' Indeed, Google is not asking the Commission to assess 
what specific business models and technologies should be allowed.5h5 We also are not addressing any 
possihle regulatory classification issues that might arise from a licensee's provision of spectrum access 
using dynamic spectrum management techniques."" 

mechanismi that Google proposes. Consistent with many commenters on this point, we conclude that 
licensees should retain significant flexibility with regard to the precise mechanisms they utilize when it 
comes 10 inanaging spectrum access t o  the network and among users. Mandating any particular dynamic 
spectrum management mechanism on a licensee may impose unanticipated or unnecessarily burdensome 
requirements on a particular licensee, including requirements for the network, and the devices deployed 
on it .  that may not he consistent or appropriate for that licensee's business model. Of course, to the extent 
any licensee believes that the specific spectrum management mechanisms that Google proposes is 
appropriate or preferable, it  is free to choose to utilize these mechanisms, consistent with our guidance 
ahove. 

247. We will  not mandate that licensees employ the particular types of spectrum management 

248. Finally, we decline to adopt Vanu's request that the Commission establish specific 
conditions for the particular type of dynamic auction proceedings it proposes. While we agree that 
licensees (or spectrum lesqeesj bear the responsibility for ensuring that users and devices using licensed 

Sri r,ndar:v Murkeis Srcorid Rrporr and Order, I9 FCC Rcd a1 17549-53 pi¶ 91-99: see uIso Secondan Markers i 6 l  

7hir.d K q m r i  arid O r d ~ r ,  22 FCC Rcd at 7209- 12 ql'j 3-9 (discussing rules applicable to "privatc commons" 
iirrangeincnis). 

io' .Sworrdut~i hfurkris S w o d  Rr'pot-i nnd Order. : 9 FCC Kcd a1 17.545-54 W 85-99. 

.Swot idui ; i  M o r k t s  Srcortd Report a id  Order. I Y  FCC Rcd at 17546 'jl 86. 

Fur instance. one possibility Google rnvisions I\ [hat thc communications device itself measures and enforces 
regulatory requiremcnts t lm  the totill a.rliouiit of-power being transmitted by all devices i n  any location be limited to 
a specified cap. Gooylr E., Parte at 3. Based on the current record. we do not consider whether there would need to 
he :in) changes IO our technical JUICS fir equipment authorizelion rules for a licensce to implement that specific 
huggcsiion 

i h i  

i b l  

Google Google Ex Puve Reply Comments at 4 ,  565 

MemPCS Goo,ylr E r  Parte Comments at 8-Y 56h 
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rpi.ctruni compl) with the rule\ that apply to the particular spectrum in which they operate:67 we are in 

almg the l inzh that V a n u  priiposm. 

( v )  

positii>n. hased on t h y  record hcfore ti\ ,  to makc any specific determination by ru le  in this proceeding 

Protection of 700 MHz Public Safety Operations 

239. - Background. The initial rules for the Upper 700 MHz Band were adopted in part to 
w w r c  that appropriate interference protection was provided to 700 MHr public safety operations. 
Specifically, the Ci)mmIcsion adopted strict out-of-band emission (OOBE) limit5 for C and D Block 
Iicenxes - I.<,.. requiring C and D Block base stations and mobilesiportables to attenuate their emissions 
h! 76 + IOlog P and 65 + IOlogP. respectivcly. into a 6.25 kHr bandwidth within the public safety bands. 
In addition. the Commission placed p a r d  bands between the public safety bands and the C and D Blocks 
to prevent C and I) Hlock tr~insnii~sioiis from causing receiver overload interference to public safety 
ope[-ations end required guard band licensee5 to coordinate with public safety entities to minimize the 
li~elihood (11 such interferencc.5hY I n  adopting our nzw band plan h r  ihc 700 MHr Band, we must take all 
tiecehwr) steps l o  ensure continued protection of the public safety bands from C and D Block 
triin\missions. 

150. Discussion. We shall continue to require Upper 700 MHz Band C Block licensees to 
nieet the 76 + I O  log P and 65 + I O  log P OOBE limits with respect to the public safety bands. Both 
Alcatel-1-ucent and Ericsson suggest that we adopt the less stringent 43 + I O  log P OOBE limit to protect 
the public safety hroadband block from commercial broadband transmissions.569 However, we agree with 
Motorola that the possible use of similar architrctures by public safety and commercial broadband 

given the steps the Commission has taken to provide increased protection to 700 MHz public safety 
operations, h e  do not believe that the 43 + I O  logP OOBE limit, used to prevent 700 MHz commercial 
broadband systems from interfering with one another. should be employed as the out-of-band enussion 
limit to protect 700 MHz public safety broadband systems from interference. We shall therefore retain 
the existing 76 + I O  log P and 65 + I O  log P OOBE limit for C Block licensees. 

limits with respect to the public safety broadband spectrum. We reach this conclusion because the D 
Block licensee, through the 700 MHz Public/Private Partnership, will operate on adjacent spectrum and 
use the same infrastructure as the public safety broadband licensee, and meeting OOBE was a measure 
designed to protect public safety operations from interference from unaffiliated commercial systems. The 
D Block licensee will still, however, be required to satisfy the 76 and 65 + 10 log P OOBE limits with 

\)?terns mpill not ensure interference protection to public safety broadband operations. 510 Furthermore, 

25 I. We will not require the Upper 700 MHz Band D Block licensee, however, to meet OOBE 

See. e . , ~ . ,  Secorrdun Markers Second Reporl wid Order, 19 FCC Rcd at 17547-54 ¶¶ 88-99 (providing guidance 5,; 

Cor licensees and spectrum lessees who provide dynamic spectrum access to their networks through secondary 
nr:trket mechanisms); Se~.or idan Markets Third Report mid Order. 22 FCC Rcd 7209 (providing additional 
guidance). 

Gunrd hand licensees were also restricted from employing systems with cellular architectures to minimize the 
trequency coordination iictivitics that would be required of puhlic safety licensees. 

Alca~ci-Luccn~ argucs that "with the likelihood thal similar architectures wil l  be deployed in the commercial and 
puhlic safety spzctrum. the potential fur commercial hroadband interference into the adjacent puhlic safety spectrum 
is higniiicantly reduccd." Alcatel-Lucent 700 M f f : ,  Fit~-ther Notice Comments a[ 19-20; see ulso Ericsson 700 MHz 
Further Notice Comnients at 29-30. 

i,.h 

5 w  

Motorola states that "[i]n adopting the existing standard. the Commission recognized the inadequacy of the 5 7 , )  

cornmcrciai standard 43 +lolug P to adequately protect public safety. Ignoring this fact and subjecting public safety 
receivers to higher interference risk, rcquires more consideration than a simple expectation that system architectures 
may he similar." Mororoia 700 MH: Furflrer Norire Reply Comments at 11-12. 
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3.51. PlSC i \  virtually ;tlone in advocating excluding otherwise qualified applicants from 
i.l~gibilily tor 700 hlHr Band Iicetism based tin their status as incurnhent service  provider^.'^^ PlSC 
a r p e s  that the current market 1,r wireless ser\ ice and broadband is concentrated and that incumbents 
h a \ ?  little iiicentiw to  build il wireless broadband network that would compete directly with their existing 
uireless or hroadhand wrviceh. I n  connection with advocating a hidding credit for new entrants as a 
piitcntial response l o  these market conditions, PlSC notes the d 
rclatiiiri\hipb between new entrants and parties that should he excluded from receiving a bidding credit.”” 
PlSC does 110t propow a definition of all the p;lrtieh that i t  believes should be excluded from eligibility. 
Howe\er. i n  arguing that the Commission should pt-ohibit relationships between new entrants and entitier 
that i t  iisserts have incentive\ to exclude neu competitors, PlSC appears to suggest that LECs, cable 
operators and large wireless carriers should he ineligible to acquire 700 MHz Band  license^."^ Frontline 
also argtieh that the markets fhr wireless servicc and broadband service are concentrated and submits an 
economic stud) supponing it, 
applicants that ma) he sligiblc for licenses. Rather, Frontline proposes, and PISC supports, mandating 
apen access rulcs 10 addresb market co~icent ra t ion .~~”  We address potential open access requirements 
clsewhere. CClA proposes that. rather than restrict incumbents from eligibility for licenses absolutely, 
the Commission should mandate that in-region wireline incumbents be permitted to hold licenses only 
through structurally separate affiliates.’8” 

Opponents contend that the record does not provide data sufficient to meet our standard for imposing an 
eligibility restriction.582 Parties argue to the contrary that there is ample and growing competition in  
wireless broadband.’” Several parties argue that restricting incumbents would run directly contrary to the 
Commission’s goal of assigning licenses to the parties that value the licenses the 
(Continued from previous p q e )  
Multipoint Distribution Servicc and for Fixed Satellite Services, Third Report uiid Order and Meniorundum Opinioil 
arid Order, 15 FCC Rcd I 1857. I 1861.62 ¶T 7-1 2 (2000) (explaining why this standard, and not the suhstantial 
market power test, is the appropriate standard to use in  determining whether LMDS eligibility restric!ion previously 
imposed on ILECs and cable companies should he allowed to sunset). 

PlSC 700 MH: Fiirrhei- Notice Comments at 7- I ? ,  35. Cf: AT&T 700 MH: Fiirrhei- Notice Reply Comments 

iculty in  properly prohibiting 

Frontline, however, does not advocate restricting the 

581 255. A Lariety of ciminienters strongly oppose eligihility restrictions for a host of  reasons. 

In many cases, 

5 7 5  

(sunimariLing comnienu for and against cligibility restrictions). 

PISC 700 MH: Firrrhrr Norirr Comments at 15. 

PlSC 700 MH? Furthei- Notice Coinmcnts at 15. 

Ihntline 700 MH: FirrrherNorice Comments at 9-16, Ex. 1 at 6-1 I 

5 i b  

37~1 

578  

’”’ Frontline 700 MH: Furrlier Norice Commcnts at 17: PlSC 700 MH? Fui-ther Notice Commenrs at 12. 

CClA 700 MH; Furriirr Notice Commcnts at 5.  

Srr.  e. ,? . ,  TIA 700 MH: Fiirrhe,- Notice Comments at 3. 5 and 7; CTIA 700 MHz Furrhrr Norire Comments at 10; 

5 8 , )  

5 3 ,  

RI‘C 700 MH: F i ~ r t I ~ e r  Norice Comments at 12: NCTA 700 MH: Further Notice Comments at 2-3: 700 MHZ 
Independcnts 700 MNz Fiiither Notice Commcnts at 10; MetroPCS 700 MHz Further Notice Comments at 38; 
LISCC 700 MH: Furrhur Notice Comments at 2 I ; AT&T 700 hfH: Furfher Notice Comments at 20; Verizon 
M’irelesh 700 MH: Furtirer Notice Comments at 3 I ;  SpectrumCo 700 MHz Furrhei- Notice Comments at 7 ;  
tjualcomm 700 MH: Furtho- Noticu Comments at 9-10: Motorola 700 Mllz, Further Norice Comments at 3s. 

”’ CTlA 700 MHz Firrriwr Noricr Comments at I 1 - 1 2  TIA 700 MHz Further Notice Comments at 6. 

NCTA 700 MH: Further Notice Comments at 4 (citing WiMax and BPL): AT&T 700 MHz Further Norice 
Comment5 at 32-33 (citing WiMax. BPL, and satellite). 

sh4 NCTA 700 MHr: Further Notice Comments at 3: TIA 700 MHz Further Notice Comments at 6 ;  WISP 700 MHZ 
Fiirthrr Norice Comments at 7: MetroPCS 700 MH: Further Notice Comments at 43; Qualcomm 700 MHz Further 
Norice Comments at IO; Verizon Wireless 700 MHz Further Notice Comments at 31-32. 
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certain coninicnters as\ert, that pan) may well be an incumbent service provider. including either a rural 
pro \  ider or  a national carrier.”’ 

D i scus ion .  On the present record, we  d o  no t  find a significant likelihood of substantial 
competitive harm i n  a specific market. and therefore we  decline to impose eligibility restrictions for the 
licciiws in the 700 hlHz Band. At pre\ent, it appears most likelq that the commercial non-Guard Band 
sprctruni i n  the 700 MHz Band will be used for the protisiorl of broadband services. Accordingly, we 
analyze whether open eligibilit) Mould pose a significant likelihood of substantial competitive harm i n  thc 
hroudh;ind services market. The  record does not demonstrate that open eligibility is likely to result in 
substantial competitive harm i i i  the probision of‘ broadband services. First, there are numerous actual and 
potential broadband service pruviders. Currently, consuincrs can obtain broadband service from wirelinr 
providers, cable conipanies. satellite, and wireless providers, including Wireless Internet Service 
Providers (WISPS) that use unlicensed rpectruni.5x6 While ILECs and incumbent cable operators may 
Icucl i n  the provision of broadband internet iicccuu at the present. new entrants wishing to offer wireless 
broadband internet access have numerous potential platforms to use for a wireless “third pipe,” both 
sniong different 700 MHz Band blocks and among other wireless bands. There is potential for additional 
entry into the broadband market hy carriers operating on spectrum in the Wireless Communications 
Services (WCS) ,  Advanced Wireless Sersice (AWS). Broadband Radio Service (BRS), and 3650-3700 
MHz hands.’*- Further. the Commission has facilitated deployment of broadband service to be offered 
u \ e r  clectric lines.”’ Satellite. wireless, and broadband over power lines (BPL) have been used t o  
provide broadband services on a widespread basis for a relatively short period of time, and  the number of 
high speed lines deployed by these technologies has increased substantially.’R9 Between June 2005 and 

256. 

‘” 13looston 700 MH: Furrher Niirir.r Comments at 5-6: Frontier 700 MHz Further. Notice Comments at 13; CTlA 
700 M M  Fiirtlier A’oriw Comments at 17. 

’“’ Satellite hrmadhand providers include WildBlue and Hughes. See http://ww~.wildhlue.com/ 
http://u’ww. hughes.com/HUGHES/Rc,r,ms/DisplayPages/Layoutlnitial?pageid=HNS~home&Containe~com. wehrid 
fe.cntit4.Entity[OIDi48U110485DF7 1444YFhSAAD3E8CE23 1311 (last visited May 18.2007). Wireless providers 
include not only the large national mohilc telephony providers (Veriron Wireless, AT&T Mobility. Sprint Nextel, 
and ?’-Mobile) hut  also smaller regional mohilr rclephony providers such as Alltel and USCC. Further, there are 
\arious other wireless lnrernet service providers such as Clearwire, as well as Wi-Fi (hot spot) providers. See 
Implementation of Section 6002(hj of the Omnibus Budget Reconciliation Act of 1993, Annual Report and Analysis 
of Conipetitive Market Conditions with Respect to Commercial Mobile Services, WT Docket No. 06-17, Eleverith 
Repurr. 21 FCC Rcd 10947. l0961-62¶ 30-12, 1099391 I12 (2006) (Eleventh Compefifion Reporf); 
hit~:/l“asyedge.uscc.com/easyedge/Home.do. 

See ”FCC‘s Advanced Wireless Services (AWS) Spectrum Auction Concludes,” News Release (rei. Sepl. 18, 
20116), available at http:/ /hraunfoss.fcc.go~/edo~~~puhlic/at1achmatc~D~~C-267467Al .doc (last visited May 18, 
211117): Consolidated Request of  the WCS Coalition (or Limited Waiver of Construction Deadline for 132 WCS 
Licenses. Request of WCS Wireless, LLC for Limited Waiver of Construction Deadline for 16 WCS Licenses. 
Rcqucst of Cellutec. Inc. for  Limited Waiver of Construction Deadlines for stations KNLB242 and KNLB216 in 
Guam/Northern Mariana and American Samoa, WT Docket No. 06-102. Order, 21 FCC Rcd 14114, 14140-41 ¶ I2 
(7006): Wircles Operations in the 3630-3700 Rand, ET Docket No. 01-15 I ,  Report and OrdeFand A-lernoratzdrrm 
Opiniou iind Order,  2 0  FCC Rcd 6502 ( 2005). 

.See. Amendment o f  Part I S  Regarding New Requirements and Measurement Guidelines for Access Broadhand 
o \ c r  Power Line Systems, Carrier Current Systems. including Broadhand over Power Line Systems, ET Docket No. 
04-37. Meniornndunr Reporr arid Order, 21 FCC Rcd 10413 (2006); Amendment of Part 15 Regarding New 
Rcquirenients and Measurement Guidelines for Access Broadband over Power Line Systems, Carrier Current 
Systems, including Broadhand o v u  Power Line Systcms. ET Docket No. 04-37. Report and Order, 1Y FCC Rcd 

Industry Analysis and Technology Division, Wireline Competition Bureau, “High-speed Services for Internet 

< t i -  

i 6 ”  

21 165 (2004). 
i M  

Access: Status as of June 2006.” January 2007 a1 Tahle I 
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June 200h the number of high speed Ittie\ offered hy satellite. wireless, and BPL technologies increased 
h\  o\cr 1.000 percent. and iis of June 2006 reflect approximately 18 perccnt of all high speed lines.”’” 
C i i \ en  the number of  iictual u’ircless prti\ider\ and potential broadband competitors, i t  i s  unlikely that 
I L K \ .  cable pro\ iden.  o r  large wirclcss carriers would be able to behave in  an anticompetitive manner 
as :I result of any potei i t i~ l  acquisition of 700 MHz spectrum. Moreover. existing competition, such as 
that  bctween I L K S  and cable providers with respect to broadband internct access services, limits any one 
party‘s incentives to :ittempt unilatcrlrlly to hlock new’ entrants from acquiring 700 MHz spectrum. 
Ahsent a monopoly on broadband service, an incumbent attenipting to block new entrants would bear all 
the costs o f  doing so.  whilc other incumhents would capture much o f  the gain. 

buildout rule5 wil l help discourage foreclosure in the market. First, this spectrum is being auctioned in 
f i le  spectrum hlocks ranginp in 5iLe from a &megahertz unpaired block to a 22-megahertz block 
!c.vnpriwd nf paired I I-megahrrt7 hlock.;) and over variou, geographic market sizes ranging in size from 
CMAI to REAGs. Given the number and diversity o f  available licenses, i t  i s  unlikely that any ILEC, 
cable company. or large wirele5s carrier would he able to acquire enough spectrum to foreclose the 
broadband market to potential competitors, even if i t  should attempt to do so. Second, the build out 
requirements adopted in this Second Report and Order wi l l  help prevent warehousing, requiring auction 
winners to bear the cost of providing service, in addition to the cost o f  acquiring licenses, in order to 
prcvcrrt entry by potential competitors. 

requirement. Allowing ILECs and cable companies to hold 700 MHz Band licenses would provide 
opportunitieb for these carriers to extend their services to rural and hard-to-serve areas where transmission 
by cable or wire may he prohibitively expensive. Also, as reflected by many comments, the proposed 
eligibility restriction would create impediments to small and rural carrier acquisition o f  spectrum and 
deployment of broadband services.’” These carriers may have limited access to capital, and the pr0pose.d 
eligibility restriction would prevent the formation of alliances, partnerships, and joint ventures that could 
provide these firmy with needed capital. 

757. Also. we find that the revised band plan for the 700 M H z  Band and the associated 

258. There are potential competitive benefits to not imposing the proposed eligibility 

259. We also note that restricting eligibility for licenses without adequate justification could 
harm the public interest. The use o f  competitive bidding to assign licenses, such as the commercial 700 
M H z  licenses, serves the public interest by assigning licenses to the parties that value the licenses the 
most. Such parties are presumed to be most likely to put the public spectrum resource to i ts most 
effective use.592 If, however, we exclude categories o f  potential licensees, we risk reducing the likelihood 
that the party valuing the license the most wi l l  win the license and put i t  to use for the benefit of the 
public. This unavoidable uncertainty in assessing prospective competitive harms i s  heightened here by 
the substantial spectrum capacity being made available and the uncertainty regarding how that spectrum 
capacity ultimately wi l l  be used. 

b. 700 MHz Guard Bands 

( i )  Treatment of Reconfigured A Block 

260. Background. In setting forth the rules governing the Upper 700 MHz Band, the 

Industry Analysis and Technology Division. Wirelinc Competition Bureau, “High-Speed Services for Internet i Y l l  

Acccss: Status as of June  2OOh.” January 2007 at Table I 

Srr, e .&.  Blooston 700 MHz Further Notice Comments at 5-6; RTG 700 MHz Further Notice Comnienrs at 11; \v  , 
700 MHz lndependcnts 700 MH,- Firrfher. Notice Comments ai 9-1 1 

See Implcmcntation of Section 309(j) of thc Communications Act - Competitive Bidding, Second Repon arid 5,;2 

Or&!-. 9 FCC Rcd 2748.2349-50 ¶¶ 7-7 (1994). 
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